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FE® A REEH . BETES (2006) FRAETEHEUE o [EBUS 2 0 1997 FATHIE 2 #iE T #E A -

FH® A ESRER 0 2R Gabor Haimai, “The Reform of Constitutional Law in Hungary after the
Transition,” Legal Studies ( London ), Vol. 18, No. 2 ( 1998 ), pp. 188-196; Gregory Tardi, “The
Democratization of the Hungarian Constitution,” Michigan State University - DCL Journal of International
Law ( East Lansing, Mich. ), Vol. 9, No. 3 (2000 ), pp. 369-411; Georg Brunner, “Structure and
Proceedings of the Hungarian Constitutional Judiciary,” in Lasxlo Solyom & George Brunner, eds.,
Constitutional Judiciary in a New Democracy: The Hungarian Constitutional Court ( Ann Arbor, Mich.:

University of Michigan Press, 2000 ), pp. 65-102.
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FERESL - B REEEEAWAE T IFE KIEEAIEE » Hfr 52 O R0 S B8 LR B 5%
e - HpEERAARE : 1§ 1949 FEEFR T8 F ARILFIE ] (People’s
Republic of Hungary ) oif% [ &) 5 FIJJLFIE | (Republic of Hungary) : i LT [l
FFEBEFK | (socialist state ) I X Fh 5 [ HIZAYR EFEBEZK | (independent,
democratic constitutional state ) : fiHFR 3 & 8 — S EHE ST o HIRBOEZ tF % ¢ i
AR A RERMHBARAE 5 BROZREE AR 5 FENZAT B VLA A A B A BRI -

BESR 1989 FHYANIREEC M L BB £48 » HREEHRIERE 2K » hA2E
HENBEEURRE L > iTLERCKRRE 5 TH&E] 7 - ofd » KRS - XKIEEE
HEE B G T8 > 7 1990 SR (58T B e (2 B 1% > R SGEIT —XIEE - —
A VU E P SC > BB A — S HRA L /) F FE Lt & EEBERN R > mks
R E MM RRE > 10T BIE G BIER} - @& » QURIRIGEZ A HEAE I HES T & - X
1172 AT e 3 SR RH A & BAE 1994 F Bl {5 B e @ 2R 4% - G M P el e # & - HAK
REER B SR M & 48 o MEIRTE 1989 4F H1EE B & il i 2 LB IERIRT S - 15 1R
FIMBEERS T EREEA > B ARH e EMIEER - B[S XK EHE < EE
KR REE AT S AR & S FIE (B F R AR EAE © € 1990 FEHrLG &
ZE 2004 FFGIE o &) FISLSTAIETT T R/ IR AN AR E - o6 (R0 5 U A8
AIRARE ~ NERPEE ~ AMECRIE ~ I ARKEE DU 7k 3 B R E S - )

e A& - REAL 2RI FF 2R 2 X - R EBOREEE
B RGER  ME 2004 AENEFTINABKEE « EEIS K > & M EEZE I ERGR T E > 2
FEREARIRE &) F R A & — 88 & > AR ERE 2K -

(=) &8

S 1980 G ARIFIG » — 7 HRIE ORI 5 5 IR B = W RE

@ Andras Sajo, “Reading the Invisible Constitution: Judicial Review in Hungary,” Oxford Journal of Legal
Studies (New York ), Vol. 15, No. 2 (1995), p. 254.

SE@® 4N > 1989 B G I B e i LSS RS THIBIERS ¢ “The Republic of Hungary shall be an
independent, democratic state under the rule of law, in which the values of civic democracy and democratic
socialism equally prevail.” {H 1990 O §IR o5 25 BT B0 & HI P RIB TE AR ST » (S8 T RTESCF » 1%
% Bl & £ EE AT F 5 2MER > &F% “The Republic of Hungary shall be an independent,
democratic state under the rule of law.”

¥ @ Georg Brunner, op.cit., p. 69.

13D Preamble: “In order to facilitate a peaceful political transition to a constitutional state, establish a multi-party
system, parliamentary democracy and a social market economy, the Parliament of the Republic of Hungary
hereby establishes the following text as the Constitution of the Republic of Hungary, until the country's new
Constitution is adopted.[emphasis added]” The Constitution of Republic of Hungary is available at
http://www.oefre.unibe.ch/law/icl/hu00000_.htmI#1000_ ( visited May 20, 2005) .

FEGD AE 1989 FEE. L - WA FIF 1990 F ~ 1993 4 ~ 1994 4F ~ 1995 4F ~ 1997 4 ~ 2000 4 ~ 2001 4 -
2002 FF ~ 2003 fF R 2004 FILE T RIBEANERER o ERIRIE > 25 A Tschentscher, ed.,

International Constitutional Law (last modified May 1, 2005 ), at http://www.oefre.unibe.ch/law.
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SO ERXEBENFEMAES AT - BER% - BHIHT - IRCERE - A5 E - H 476-484 ¢ TR
MEEEE R | - | 28-38 °
@ HIERENRER > 2 K Andrew Ellis, “The Indonesian Constitutional Transition: Conservatism or
Fundamental Change?” Singapore Journal of International & Comparative Law ( Singapore ), Vol. 6, No. 1
(2002), pp. 116-153; Tim Lindsey, “Indonesian Constitutional Reform: Muddling Towards Democracy,”
Singapore Journal of International & Comparative Law ( Singapore ), Vol. 6, No. 1 (2002), pp. 244-301;
Jared Levinson, “Indonesia’s Odyssey: A Nation’s Long, Perilous Journey to the Rule of Law and
Democracy,” Arizona Journal of International and Comparative Law ( Tucson, Arizona), Vol. 18, No. 1
(2001), pp. 103-140; Sunaryati C. Hartono, Astrid S. Susanto, and S. Surachman, Political Change and
Legal Reform Towards Democracy and Supremacy of Law in Indonesia, IDE Asian Law Series ( Tokyo,

Japan: Institute of Developing Economies, 2002 ).

FEQY E v @R e @R o M IEATE R KB R - TR T AR o RUFRE R X
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E@ Keith G. Banting & Richard Simeon, Redesigning the State: the Politics of Constitutional Change in
Industrial Nations ( London: Macmillan,1985 ), pp. 8-9.

A R — BB AR RIS R AT o ME TIPS E QL () B SOEFEIE - SR E
& —3 ° Hannah Arendt, On Revolution ( New York: Penguin Books, 1963 ), pp. 141-178, 180-241.

Z:@ Jon Elster, “Forces and Mechanisms in the Constitution Making Process,” Duke Law Journal ( Durham,
North Carolina ), Vol. 45, No. 2 (1995), pp. 368-370.

@ Ibid., p. 370.

E@ Rett R. Ludwikowski, op.cit., p. 230.
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@ CERBIEGSS Juan Linz & Alfred Stepan, op.cit., pp. 55-65; Ran Hirschl, Towards Juristocracy: The Origins
and Consequences of the New Constitutionalism ( Cambridge: Harvard University Press, 2004 ), pp. 1-2.

£ @ Josep M. Colomer, Strategic Transitions: Game Theory and Democratization ( Baltimore, MD: John Hopkins
University Press, 2000 ), pp. 129-130; Enrico Colombatto & Jonathan R. Macey, “Path-Dependence, Public
Choice, and Transition in Russia: A Bargaining Approach,” Cornell Journal of Law and Public Policy

(Ithaca, New York ), Vol. 4, No. 2 (1995), pp. 379- 413.

X @ Ran Hirschl, op.cit., pp. 1-2.

2@ Juan Linz & Alfred Stepan, op.cit., pp. 55-65.

5@  Josep M. Colomer, op.cit., p. 130.

1)  Josep M. Colomer, op.cit., pp. 130-131.
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6D  Gabor Haimai, op.cit., p. 188.
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63 Jon Elster, op.cit., pp. 368-370.

EGD  Kirsti Samuels, “Post-Conflict Peace-building and Constitution Making,” Chicago Journal of International
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Abstract

Many countries in East and Central Europe, Central and South America,
and Asia, including Taiwan, undertook democratic transitions amidst the
1980s, which triggered a new wave of constitutional change. The role of
constitutional change in the context of democratic transitions, however, has
not been explored and discussed fully by scholars in the field. This article
aims at addressing this issue and focuses on the interactions between
democratic transitions and constitutional change.

In order to analyze constitutional change in the context of democratic
transitions, this article offers four models for empirical observation, which
includes 1) initial constitution making, 2 ) initial major constitutional
revision, 3 ) constitution making via stages, and 4 ) incremental
constitutional reforms. Next, this article resorts to four dimensions of factors
including sovereignty, regime change, constitutional tradition and

international intervention to explain why any particular model is adopted in a
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transitional context. This article finds that contrarily to conventional
assumption, the adoption of a particular constitutional change model does not
depend on a single factor. Rather, the reality is more complex and shows a
relative nature: the relativity between constitution making and constitution
amending and the relativity between one-time change and incrementalism.
Based on this finding, this article further contends that the choice of
constitutional change may be collectively made, and constitutional change
has played a rather constructive function during democratic transitions.
Although Taiwan’s past constitutional change was rather incremental, this

would not prevent any future adoption of other large-scale change models.

Keywords: constitutional change; democratic transitions; constitution

making; constitutional revision; democratization
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