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Interaction is extensive and pervasive between the judicial system and the
legislative and executive systems, as well as between the judicial system and
a vast array of private systems of policy making... It [politically significant
governmental action] occurs in the establishment of courts and the selection
of judges; in the interplay between judicial, legislative, and executive systems,
and between national and state judicial systems; and in the effect of judicial
decisions upon society and the economy, and vice versa.®

1

* (EEEETRIRRREISE B oIRGB SeE BIRRD (STERSE ¢ NSC 89-2414-H-194-025) ° #fi2

MFEANTRERERIE  (FERTHRENHE - B8 FERAXR -

@ Glendon Schubert, Judicial Policy Making: The Political Role of the Courts (Glenview, IL: Scott,

Foresman and Company, 1974), p. 7.
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MR ERERHERABRARNWBEIR » REE%R (judical system, judiciary )
EBGAETHADELRERENAE - oA RERFBTNIETS 245
ZIEEAEMRIEREBE - B4 MBUSEEME @ FIBETE - (LR < FE
FIE IR RAE R R EBUREFNE AR - 0H K » ERITRRBERMIER (8B :
SERR - FEER - BMA - LLRIRE SR A EE  JERE - HAE - BE - KE
&) gk (HEERER  EEEEY AEESERS) £9%E "ABREEH,
( the judicial review ) @ FRENE:BERAFFRAR MR » FAIRFEEFBRGEANE
EEOHSRTHEBELIGEEBEHEF > MERERSIAREEIES  RRERIEER
HiEf > EREAREES - EEERTH B (federal system ) B R E—fEH
(unitary system ) BFIBIR S » o —REREAERE (unconstitutional ) * FEEHE
PREILIN (B3R ) Ber » BB E » S TBEBI NS - OFSEM > AT
EHEWRELREREERAEBUEREALETEK "BUsME ) (political question )
Bl HIRESBURHFNER > BERENEZE -OFZ » RitH P ELERESR

HOQ@ TEE —F BE LRI RS ARETEEBIE T SEERERRER HE TH
% BN RBAREREHENPRCANEE  FIBZER (FURA) » UEHEKREREYREZ
EH - RERSEHEBH LS L KB AL BHREEARFEHNNS  THNERERASRE - M3 78
BeEH s ABEBZER > URERMBRESE-ERSE  HEEERN | BRZFH - JIRERER
3z A BB EH - HHRRITBES M (ARERHE) -~ TR BRI MR - BREYRI M2 SEER0
WBERER PEREEER (A ZRER ERT0E) » H177 - BHFAIRAEE » KXIRHRE
BRERE - :

H® A James Madison TEFBBAAE (-The Federalist Papers ) 55 10 ~ 47 ~ 48 ~ 51 §2 62 7 —F i
t » BUSHRE & AL AR SR SR A RAOARFY » R MBI T a0 bk ~ T » SIS RS
BENFTRE " 434 1 ( separation of powers) * MifE—FIH R MIMFIREHE TS » 3 HFETREM
Z R E TR o BLEDATEE "HI% ) (checks and balances) ©
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FRE R BAS E & SRR R BRI SN R sk R R B RH % L AIEEER - AR
BN BT AR R B E &R R B Bl Bk s » WS BRI R E N A - B ER
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HO WFMIANE  RIREENEGRTE TBOAME )  URMERARAREN TE%E ) (justiciable)
MEBEMERE AR EERPRNEEHRES— - —FHf " EREEBEEER, (strict construc-
tionism BB judicial selfrestraint) 88 TR EEEEZR ) ( mechanical jurisprudence ) B S ki
SR E R AR  HBBOA RIS A MR EBRPARBBOENHNSE - EB—HTH

MEIEBEEER ) (judicial activism ) 88 FEEEIE X 1 (legal realism ) AR F SR ERE
FOBREL - RENRGBMRBUEHBEETOREN - EHBR A S | HEH - BRHRBORREAR e
FEH ORFNHESBEHTR » MAEBEEERE (interpretation ) AR T RIDEENAZL « FRFRRBNS
FIRERVIES SR BT 2HBIER - "FREEEEHE [ BUAME] (political question ) —AKBEE®
WMEF= R, o AR FelBE 1 2 AT (RES8LE) » H24~38 5 Glendon Schubert,
Judicial Policy Making, pp. 138~ 144; Lawrence Friedman, Law and Society (Englewood Cliffs, NJ:
Prentice-Hall, 1977), pp. 41~ 53; David W. Neubauer, Judicial Process: Law, Courts, and Politics in the
United States (Pacific Grove, CA: Brooks/Cole, 1991), pp. 379~ 381; Lawrence Baum, The Supreme
Court (Washington, D.C.: Congressional Quarterly, 1998), pp. 199~ 207.
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B R AR ARG ERAIFIAG > MRETREERRE—&E T Bk,
(judicial legislation ) FIZIR o RIS =M@ E A AT - & kiR EBUARESER
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AEERTMEABAFEIR - €45 > UBUEBEVIA S EIRIT B ERBWSE  KSER
FRIATFZETE 5 BRI R SRH B REEF  HPAUEEEEEEREHRERAAR
Mo ELEEFRAEHIE NESITEWRRE BRI RERAPIREER
- BUgAE (78 M) BEBUFAG (BUE - FIaEE  SRERE) #HeEk
BANEE - AIEPRNBOAK SRS  CEBUEE TTBRNHRERM - OB
BEI%R BT ERFARBUENRBES TR RE o
- ERBENHRAEMEFRBUGNHERESF  BRASBRBBRERALEZ M
DEBURBHE AERER TRAREE - HRRER A ERTERERREE 3N
MR HERRELTNAE > AR IR EE R RERNEN - oOMIBURERE S I B it F BB FE
MRS B E AR BN - off TR AN RS R a kB A E ok
#Hk > BRBTETHRRE  AMEECMMEAE RS JEMM TkeE, B
SR  TIEAER TBUA ) BB A BRI - s T AR 0 B
BRIERBUE o F0 T BEBRBUA TIE » HEERI R  BNRELEHRR T E R - #

HO EEBRGRSBHRFRATHXBMES  ERERFEFRHEERBEBEENHTIR » HEHE Law-
rence Baum, “ Measuring Policy Change in the U.S. Supreme Court,” American Political Science
Review, Vol. 82 (1988), pp. 905~ 912; Jeffrey A. Segal and Albert D. Cover, “Ideological Values
and the Votes of U.S. Supreme Court Justices,” American Political Science Review, Vol. 83 (1989),
pp. 557~ 565; Lee Epstein and C. K. Rowland, “ Rebunking the Myth of Interest Group Invincibility
in the Courts,” American Political Science Review, Vol. 85 (1991), pp. 205~ 217; Gregory A. Caldeira

- and John R. Wright, “ Amici Curiae before the Supreme Court: Who Participates, When, and How
Much?” Journal of Politics, Vol. 52 (1990), pp. 782~ 806; Tracey E. George and Lee Epstein, “On
the Nature of Supreme Court Decision Making,” American Political Science Review, Vol. 86 (1992),
pp. 323~ 337; Scott D. Gerber and Keeok Park, “ The Quixotic Search for Consensus on the U.S.
Supreme Court: A Cross-Judicial Empirical Analysis of the Rehnquist Court Justices,” American
Political Science Review, Vol. 91 (1997), pp. 390~ 408; Valerie J. Hoekstra, “ The Supreme Court
and Local Public Opinion,” American Political Science Review, Vol. 94 (2000), pp. 89~ 100; Serena
Guarnaschelli, Richard D. McKelvey, and Thomas R. Palfrey, “ An Experimental Study of Jury
Decision Rules,” American Political Science Review, Vol. 94 (2000), pp. 407~ 423.
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W ERBABAE > BRESH - BALERAERIEE (BN "TEE8TE 8
B BRTHE,) » "FBEHNGE > TEBE » TH#EM, F) BERTESET - EA
BENES  ERBETENFLWERARBENXREFSRENEEEE6OY  BXRE
SRR T ) BRRIER > MAEBREKELZHENEZE  EEPRIFFERER
YH R RE Y R -

PR ERZHRE > EFEHRETYEREE - 5% UEBNBUANEEHAM
BRIEARYE - EXTE > AERFNREBERBUSEFEN —IHEBH + B L > FREE
WARBERATH LM ERBP TBUs . 8% "TERE, (whatis) B
ZLEHEEE RN BB R L BREN "EARME ; (oughttobe) &% - HR » BT HEH
REFEEIERVFES Ta%BiL . (judicial independence ) » #R1 » A3
5 BB - ERENES SR GWKBEBT D - MERERR > FRHR
AR—FHARBHBIFEERBIVES  IIAREAMBUS - td - BREEER
MEEHRERENED  MHEKZHAEZE - Bt - EFER > HRBURE
EHE » W TEERATE ) (judicial fairness ) FIBBSEAR &) BB 3 BIRES  FEEAE
REEBNFERRAR HHTHENFEEERFLEBEENERE - £ FTFEA
BATRENR  EEBUREBH P S THgEEEARBUE N9UHEFEN
Be > ERATHERMEERS  FIEFKRETAHNRR (access) @ MHEHE
HE-HHRIBUE I BEHFREHNEE -B5L "88, #H "HF, HEH
BOAFNELBGEN - EfaT 0 RFEAEEZAN  RERRERRHREEF
BBORIE T AR ©

A BERR AT TR EUE

HREEEZABITHIIEE AT ETEREE T 2IR ) (analy-
tical jurisprudence ) 1 "+ & HEH 2R, ( sociological jurisprudence ) M K%
UK o B HAVE H R R L iR DURER (legal) ABRE » MIAEBRENAE(LER
(internal theories of law ) > H e DAZEB L T2 K John Austin FT % BRI 1Tk
HERENAE £XH > SWEEBIRAEHECE "THEEEEZIK ) (mechanical
jurisprudence ) @ B R B EREAEE Owen J. Roberts AR B HREBAY o K
HIR  AEE-EHEN BRGENES > ERARAERE - BEFENES - %
WA NBENAE > HAERRFEEREBRENFERR - Bt » BER
BRENPERNER ERGGNBRLRERR - £M#s  $RAEBRABERE
EERTNAT > SWHEESREFARERR  H— > SR EREREE > Bk
BERGHESBEENEH > TATE "REW ) (discretion ) HYHE B FEZ 5 Bi&
ZRR - MREELTE > BANHHECERSE  HE  TBEAES ERaLE
%% (common law) MEK » BEEKIE " #IFIESL ) (stare decisis) FEIH
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Ho@H = » AREKEELEKEEY  RUAERNZEEARSIEERES » MK
EEE EEAEATERR  FERTBEERNBUSIBHBRIRNEE - BEWN
B EEREREEEENSE ﬁ'ﬁT BB E O RBAEERETEY  BE
MRERSHFEERE AN ERFAGER » A5 HZ ¢ Austin HFABERERBERK VG
45 (the command of a sovereign ) » Fitt " EEIRE: | WEBRIIERL

FEBT R S A B BRI B R A YR AV B B > S R RIRAD T REIRE R

(legal realism ) BR HEB AT FEN MR - HomsH k@& {5 ( social theories

oflaw) °» FRBLFAEHIIEFERP X FEFRE » MERBREBHSRFEHN—ET
ERETERREGRS  RFUPBELEEE > REEEERNELERR TR
By o ©F B » ek B8R DB A 2 5 Eugen Ehrlich ~ B2 %K Joseph Kohler
BRFE » TEEBIEEHEE Roscoe Pound * Jerome Frank * Karl Llewellyn > 2Kk
B FR 5% = B BE KRB Oliver Wendell Holmes 5 AMEA RIS » MHE— *ﬁﬁﬁ(ﬁ@-*ﬂ
FBAENHEES  BRREWENENER " EBAE#, (lawin action)
Ik TSEMRAYEER y (law on the books ) @ HEWRELRFENBHAERH LSRR ﬁ‘ﬁﬁl?
HRESCFNE » BRI EE G ER o EIL SRS R R A
ERGARER - I(BEFR > AER2—ERBNER  BERETENEE » Ak
ANBFTBITHIZIREINR o WL » @A BER ) BE TEKERENSE  FEEN
2 R B S NBEEETRIEEARGNES  MERETEREER  hERE
B LR FOPE A EBUR -

MR LR ik BRI g RE2RWEE > ARREERINIREBN
BIERFIEWHEENEE > HEE0BREE » W RS S BBUA LB E AT
G HIBLET - B0 > Robert G. McCloskey * J. Woodford Howard 1 Herbert Jacob
EHZFEY > RRBSFERMAMEERBAIIGE  BEREEMBIANESH 5 ik
THERE—FEERERE - BRGPHERER LR —FEBOAHEE » BEBUAEREN—
THERE » HB0E ~ 1 - RIESERANBIRHERERENEE » IREEE - ottt -
— AR X R E 5138 Glendon Schubert FIEIE: » T FIERMAISL B ~ FBCR KA

HO HBREBERTRE G RREREF-TRER IR ZR - EREERT » TEHRAMAERE - HERAE
BN BRI  RE—TTRHE - EREERT » THREAER BRPBITERHERETE  ¥82T
FHt o ENBENEIEES o (RERAKEE R 81T BERHIER BT BOER RS
FISHRARBRER =ML E R

HO MRSWRESRFISMEESE  NMRTGHESRMERREFENEZERAZE B David W. Neu-
bauer, Judicial Process, pp. 3~ 4; Lawrence Friedman, The Legal System: A Social Science Perspective
(New York: Russell Sage Foundation, 1975), pp. 16~27.

Z@® Robert G. McCloskey, The American Supreme Court (Chicago: University of Chicago Press,
1960), p. 20; J. Woodford Howard, Courts of Appeals in the Federal Judicial System: A Study
of the Second, Fifth, and District of Columbia Circuits (Princeton: Princeton University Press,
1981), pp. 7~ 9; Herbert Jacob, Law and Politics in the United States (New York: HarperCollins,
1995), pp. 3~ 18.
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FOATBURAR » DAB H RADH 5 R SRR B 5 AP P SRR AR 8
R G R EE R R PIRNEZE, -

C ARIERE A G R SRR R E E AL - R RRERDENBR AT
UREIEEFNBOEER « 2R » FERBRRNAENR "Buk, - BTHRUWARE
RIBAGR - B LEMEEBILGER - B% > B TEk ) W5 - HEENIIREERES -
RIGEBREUBZAZHA > MREMEECERLFR  RIBGEORA » 7 LR
HEERRAREZE - 3 TBOG , TS BERRSBRESHRBBL—FEELT
HIEE » RURERSBEBEER » /AT David Easton A2 Hi i 5758 SE 583t 2 A 16
EHBRERD > ERRBORHR T EENEREI L, o

BEML TBUR ) AFERRE TR ARESEER - B FRERRE
RRPMGES  EENBLRYRERACH "THEeEE, (MEREN B4
- WEMES) NER  SERYELARBSZH THEEE, (WRER - ABA
BEREARZ BHSENE ) WEN - EERESF AR MR MRIEEREZT
R &Rt R R EABARRF - RBEREEIPR - FERRRET - RIS
& (EERE  EESE)  XMEFIEIHR (WEHERN - ik - 5ig -
R - MELHE - B Bl BB%) » EUEFARBER  #F THERES
B, o DABEAG LS o [ERRENE  K—EEESRAMBER RN BERE - =N
B AIRESRRMBOGAE » HEEH -

RE—SRARROEE » AXHRAE - U8 TRERRANER (B2R&—
B ) o WA MBPTBE EMMIEPBUA BN EE R WL AEE

"RETHE ) NEBER - EREBANAREER L  TRERIRBIHARRE
B4 T80 SIEREPINRERBE S BRENER KRB BEBRRERRE
DR AERKIIIE > B SBHIETRE KN RETR - OFERF HH » TEW
28 A0 EBEGR - BERREHRNELH » ZEBUFBPITRERER - ERETE
MREREMNBITHE » ZENERZRES - §5 < ABMTE - LR E
BORREHE » B EES -

H® David Easton, A Systems Analysis of Political Life (New York: Wiley, 1965), p. 50.

HO HHARSEEESBESWIIEEP S TS S SR ENIEN > Gary Wasserman MR E HARE
WREAE : THETRNALERARTRBIECHRSNRRIGZ L - CEERERAT > BTH#
HEARNER  KABUTHERS - B E RS MHRBEARNER L 5 R Gary Wasserman, The
Basic of American Politics (New York: Longman, 1997), p. 197. ’
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R - BORAEIIGE 02 | ATHIRRRL - DR A | RS R - G
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RBLAK » TREREAL ) BEBURE S RERALHEEERNER - £EM
Bz (2B REEBERBEMGNER ) b ARUHERKE ERZ R
HEBRRNFHEREIBRN - @Y% TEREY ) WHRYEREERM  BARRYS
s BR—R 0 HTHEER - K506 TE) LEBLR TBIR, 24 TH
o DEPERR TBOR ) ITEEAA c0KETE  BEREBUBEETEALEL
AR EES  EEEBIRERR > FEMEETGIEROIIEE  BRAHEMBUTRE

HO HELE FTHRESWERZEFTREOEE  BSBASERIRB 0 —1 Samuel P. Huntington Ft
5 TERRHNEIEEERERE —MTH SR FREER  DREABMTERTH P

BUABS AL & B8 , 5 28 Samuel P. Huntington, Political Order in Changing Societies (New

Haven: Yale University Press, 1968), p. 20.
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(178~ SLEHE) ~ e (Bu - FIRES - SHRKEERE) » UIRFEERTES (0
FEITE - AHE > BB MRS DURESRREANELER -0
R AEEERNE  "TABESNRBUA, 0 EEBEF RS ? KERERS
EEEBUGEERBNRE  EXEARTEN - HEBARBENRERESEBIR
B FERER—EBOAEE - REBGABEN—E > BN Al seiR A fhiBos - K%
e EESHFENES - BE L AEBREESEBIAER  EHFFHEAPR
BSE - UEERRHERENEEFEEAEFNERLES  BARSERER
John Marshall £ —/\ O =4 Marbury v. Madison (1 Cranch 137 ) i #
Fr > HE—B/ANERIFTH "AEE ) (the Judiciary Act) &% > BE LEIRB
BAF TRWIRER - TIEEEESE IS & 302 5 & E EHRH E - BB
EEREENGESS > MHSEAR (ER2RKAE) K £EMBUREE (10
BUEER ~ BB RS ) BF MK » TIELE A LRSS R YR - MR
BB R S EbEE E A E KRN EH SR (UREAATZ) » "B, EFR
—HABRRARERLSS - BE > AEBEFIRMESNBUEHEERNS /NG » F1i0
— NN Plessy v. Ferguson (163 U.S. 537 ) MIPIREES FER " 2 BHETFE | (sep-
arate but equal ) 8| » U KFE—NF U4 Brown v. Board of Education of Topeka
(347 U.S. 483 ) IAIRIEFELIRA] > ERIE— A A OF R BIEESH VR - @FFF
Alexis de Tocqueville %133 Bl Be R - RRMBR T RBOATHEERI B SRR ¢ Tk
BEEEEREESRABENBIREY AL ERRBEENBUIAER, 3 THT
BEEABIAHETZER VARSI MHAFEMNE, -0
BRI HERREFHRAHNSERE > THANT - H— MtaBREN
HMAME » —ERREGRBEEENRESE > AR EARMPHEEYIER
EEEEEE > MHEREREARNEN - £ MBUFEHINEATS » 7KL
% ITBERFIRIEYIRAGR - NMERB M THEEA (AR R - SRy
URBERESHFImEFIHEES) » hRERESEEBBRTH L EUHRGER "5

HO HKAEEBAHEARS "TEEABHEIERMUN  KBERBIEN 0 TREATH . 0 ERRBL—
BERIBIE -

HO FREBIAEEREEMAERY  ERSMMLY  SEBFEBCS (A AEBEENEE B
804 ) » H 292~325 HAME > TEE,  KERMEREE 28 (A BUBOAAZHEER
RIAREFL  REIS3E) » H83~117; BHEN » "EHBHARSHRRESAREESGNER,) » 8
B 48848 (RET784F 8 H) » H 40~ 485 David W. Neubauer, Judicial Process; Glendon
Schubert, Judicial Policy Making; Herbert Jacob, Law and Politics in the United States; Harry P.
Stumpf, American Judicial Politics (New York: Harcourt Brace Jovanovich, 1988); Martin Shapiro,
Courts: A Comparative and Political Analysis (Chicago: University of Chicago Press, 1986); Lawrence
Baum, The Puzzle of Judicial Behavior (Ann Arbor: University of Michigan Press, 1997); Robert
A. Carp and Ronald Stidham, Judicial Process in America (Washington, D.C.: Congressional
Quarterly, 1998).

H® Alexis del Tocqueville, Democracy in America (New York: Penguin Books, [1835] 1984), pp. 72, 125.
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F, ~ TBUORHIET ) B TEESE  FIEE -

E—F B RBUERBNEENE > SIEATFER—HEE - (HAVB AR
WEERE FUEERFCERER - MEKRESFN » FRHEMNER & 2
WERBEFREEHEBHERTENAS - Bt AXUE  EHHEBIEHIEER
ATEMERETEERETEE > NREFCBEENRBEMEMES — - EEEBER
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NHEEEERESTBEE > AITEL TBUARREBERMA -

KX ZFURBRAIEATEHERFCEENETRE » BB HEXREREE
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HEZHKRE B REEE ( democratic consolidation ) B RFE#IE{t. ( democratic
institutionalization ) FIFHREE A RS » BUsthE » MRS T L& #9H] B (LA
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Politics and the Judiciary:
A Pragmatic Approach for Analysis

Chung-li Wu and Hui-wen Chen

Abstract

Although an important part of any given political regime, the judicial
system has received relatively little attention from a comparative perspective.
The judicial systems in a few western countries have been researched em-
pirically, while systematic analyses of the judicial politics in developing
countries remain scarce. As for the research on Taiwan’s judicial politics,
legal scholars mostly tend to regard the judiciary as a “legal” institution
only. Rather, this study attempts to shed light on this important issue from
the “political” perspective. In assessing the linkage between law and poli-
tics, we firmly believe that the judicial systems are bifocal; that is, they are
both legal and political institutions. Therefore, understanding the legal
and political context within the judicial systems operate is important in stu-
dying their role within society. The laws that the courts interpret and apply
do not exist in a vacuum, rather the creation, application, and interpretation
of law exists within political, social, and economic environments. The
judicial systems are one governmental agency among many, and their ac-
tivities are influenceds — directly and indirectly — by what other governmental
branches and non-governmental actors do or do not do. Moreover, defining
politics as the “ process, by which authoritative decisions are made about
who gets what in society” indicates that the judiciary, like the executive
and legislature, must make choices and that these choices have consequen-
ces for society. Viewed in this light, we argue that the concepts “judicial
independence” and “the judiciary should be separate and distinct from
politics” are just normative values. Instead, the concept “judicial fairness”
should be a pragmatic and crucial indicator to measure the development
of democratization. We look forward to introducing political students to
the field of judicial politics and to help generate further research in this area.
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