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“Only when the last tree has died, and the last river has been poisoned, and the last
fish has been caught, will we realize that we cannot eat money.”
19th Century Cree Indian

HERANED  BREESARSEBUNIERNE(TREEHETHBUR - HILER
B E ( General Agreement on Tariffs and Trade, f§# GATT ) ®% —+ &0 —&
BIsEES » BRI AT EHUEESREANE  SHEVMNES  BEOLEEET -
BREGE X GATT EARBEWE 5 IRFIFE: - FrUAS BRI EE4 R O E RSN
FEMED  ERNER GATT Z&E E%#éﬁﬁlé ( The Uruguay Round ) @41
F KBEARSERGATTZHEAWTE » ALERSBENESE  WEREE T UR
BR k) AL DU RE B ué%ﬂﬁﬁﬁ CEEEE BIET 0 O ERATENE
WY R fE i £ ( Agreement on the Application of Sanitary and Phytosanitary
Measures, fif8SPS ) s Wi E S H E#H#E (The World Trade Organization, f&
BWTO ) EME 5 %2 %E ( Multilateral Agreements on Trade in Goods ) T Ty
R E <z — ° OMAEWTO BRIt » BRIt E RS ( European Communities) 53
EFEONFARBIHBRBRNERERRBEZR  MEREZRE > olx
BT WTO I fisxieE R G/ 4& SPS X #is) » MERHEMNRE » BRNLRBEE
EREE L E B2 NTEN RSB HEERA ( precautionary principle ) T A S
FRFERN A R E R 4 N PR A AR IR AR - AR WTO A &R EH
A TE RE AR ZE W B AR M R R 2 S S BB BN o B4R WTO B4 BT80S B AR
B ARSFHIILYS  ARTTO BRI 34 R B ORI - AMERRE— SRS - AGUHBRERS
A BB RIEE RS | RIS IR B H0Eh1 - BRERETHEPS R 2 Mot > 3 AR FI L&
M58 BR9% WTO BEREFAIFTIRZREE » RIS RIERE -

HO SMEEBEIE  FEBEEENE (GATTI1994) » LUFERE GATT1947 B4RA » BB WTO #x
he—  —EERRBES HEYUSZE (& : TH RES8E) » H59~63 ¢

HO BHEESHIE 1986 £F 1994 FIHEEN\E  2RRES MR T 7~10-

@ The preamble of the * Agreement on the Application of Sanitary and Phytosanitary Measures specifies:”
Desiring the establishment of a multilateral framework of rules and disciplines to guide the
development, adoption and enforcement of sanitary and phytosanitary measures in order to minimize
their negative effects on trade.

HO HMEZEBHEHEREEGATTE+HZERGE -

#® EC — Measures Concerning Meat and Meat Products ( Hormones ), WT/DS26/R/USA, Report
of the Panel (Aug. 18, 1997) [hereinafter Hormones, US Panel Revport]; WT/DS26/AB/R, WT/
DS48/AB/R (Jan. 16, 1998 ) [hereinafter Hormones App.].
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N RIFHAC

_ RERFSERMNIEFEHEE — NN\ —FER » BEEBIET ks BB R
BACERECARSTER  BTREAR X WEAERRE > MHFERITHEES
BRRINEHER > ERUEILE-EIANRED - o REPEILEHIE - 90 W AEE
HRA4GHFERRERRGHBEYERR (US. Food and Drug Administration ) &
I AHGES ( Health Canada ) HERIFHSERIRELR - FIUEINRMAERNRL
IR A BN A AR A T 8 o S5PNISRE BRI E RIS R 08 K WTO HUMERIsE -
HEEWEFRZEAREL  FUENS HRWTO WS iG R ( Dispute Settlement
Body, f&Gf8 DSB) {2 %55 » EMRE LW HEZE (Hormone Case) ° fERES
S/ (Panel ) 82 R3514% (Appellate Body ) FIEZE T - Bt AEHHEEE
&K WTO #] SPS € ° - |

T HERPHEIGRE D - BN RBER TIRERS SPS #UERHEE SRR » BIR
FRFRARES TGS - ARG FERAS R A S mAS T EE, -

A BN LRI BN IEE

BRI SR EERE IR ERATEERREETYNER  REEE
BEHEREREGRE  MEHREERNSREE  URBEKEEE  FTURMTSE
RUEWEZRCAEFER > WERHEREANS TR > SEERF ZWHEE B
H—NEOERBET —HHHE ) FERMZITEILFRWHEFRREERBEYNE
R E—NEOER » ARHSEEEEANNEE » B dethylstilboestrol ( —
SR EEREAES  HDES) REEFEER  EXFLTEHELNHER
%50 > @F BN E L HEREEFATESNERE - R RN RS
IaHIE — B R EE o 55—\ —E8 Directive 81/602/EECH#HE * BT &
PISMER S B EREEBTEAENERARSNEY S L EREIH PR
BRVEFAE M MR B R S EEERNYE KRB NERSE » —RESE
HBEMEE S T > B TIHEBYERER - 5—_KERWERBE & 2B
ERFRANT » A7 E R A oestradiol-178 ~ progesterone * testosterone * trenbolone
acetate (or TBA) #i zeranol RIEEEIMER - @M —u/\/\EH Directive 88/146/
EEC %23 — 12 - 5 £/ B #96 A trenbolone acetate flzeranol * #E T {E# 4

HO® BB WTO HERAREHT  2REI » (FHITHEAE SHAMRP RSN ERENAR, B
KEBFHA (BAL) #5598 (RESTHEGH ). » H277~288 ¢

5@ Hormones, US Panel Report, paras. 2.1~ 2.5.

#® Id., at para. 2.26.

#©® Id., at para. 2.2.
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£ HHIE A oestradiol-178 ~ testosterone I progesterone ¢ ®ffi Directive 88/299/
EECEBMRERRCAESBWE > P —HETHREFRR  LARKR—EBRRFHT
BESERREDY > IR EYHEY - O ELZHITBHES BRI RAEFENEE » #R
HB—AAtELH—HE  BRMNLFBLHTH Directive 96/22/EC B T I =k
£ HBREABFTAEER - @

N e L ST LT

FIENRENBEEE  ESEYEN ) EHNSWERBEEENLESF &
HIMEEEE S ES T LGRS R ERHEAH - THFRCHR LR ERSRE
PIINEREENER (S BEEER) LHARBRE - HipgE - fiKEE - LIRS T8
HIEAS TS SESERS FEMBER 720N - SEEAESLE
MZHIHH A% > SRR EN T (receptor ) fE6 » M2 ESIBELIE -
WEHEEE R E DNA FERES  FREERNREZIIRG - HRE/ERGR
SRR - BTSN b BT RS B » TR PR Lt 35 5 B 4 TS R Y
FEEE > PIANELAE ~ FENRE - BERE - N8ES  SeRBHAEERHHEEN
EINEERE  c HABNBYEAEENTHEBBERATES » MUEEBHES
FPRBEERTHEE  BRERATHRNZERGTES  HIFAETIEMER » R
ERBEETRE  MASTREMFRAEABEIYVE L -®

% - I BIHE I 2 B F O T I 59 /AT ¢ Oestradiol-178 » testosterone
progesterone * trenbolone * zeranol ## melengestrol acetate ( MGA) ° HHHi=
EERREEF  RSEBALAREHS - MAENHEFERERESE - FRBEE
AFEMEZRET » MGA RISMIAEFAR FH4FERA - BMRRAERNBERSBR M
EEB AR - FIUAERITSE RRWE SRR BiEALEERENETEN
R A RS SRR WO RARIEE -0 |

15~ RS e LB T 1 e
i A

SPS WM T HEBHENHEREERETEGREZS  ORHANHER : —
ARE B ERNEEY L RERE - 02 - Blg BRRAEERE - 0= £F

FO® Id., at para.‘ 2.3.

A Id., at para. 2.4.

#H® Id., at para. 2.5.

2@ Id., at paras. 2.6 and 2.7.
5@ Id., at paras. 2.8~ 2.10.
#@® SPS Agreement, art. 12.
H® Id., art. 2(1).

2@ Id., art. 3(1) (2).
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BIERBEREENRBTGET  SHRASREBER CREE - ot - E&B&BEE
— BN TESZHMRARCEEEECHNEREERSYE - 01 - BRSEMEEH
WY ERBE R EEERN RIS G - oKX « BFEHERA - oMEMGEANE=
H(a) ZHE: MERL2MEMENEEEE  REHERAEARLR2EAY
( Codex Alimentarius Commission ) # % & S FRINYI - B)¥) Fi B e JRBE 5220 5
W)~ AT BRI T R R AR B R B MR R B N RO NE - MERIERARER o

BEARLEZETRHHSBERKEHEMEB (Food and Agriculture Organ-
ization, fif8 FAQ ) Ei{t REF 4 M ( World Health Organization, f&if# WHO ) ¥ &
MR —E RS o BHBISH SR ER B2 M » FrLAE R BBt
FAEMEFEENEE - TALEMBM R 2 R EEEECHE ™
&3 HFAQO/WHO BSIIYE EEREE® (Joint FAO/WHO Expert Committee
on Food Additives, {7 JECFA ) REH - OB RE R GR HHF S HENE IR ER
Frdflk » RERARKRZBEBRTVER  BERAL2Z B9 ENBEEEES S
SHJECFARIETE S » ARSELZEER KB EBNFGEHEST ) REBFHIETH
BRI HE - @

HARERNWERR  BRREFTEZEEMTENBBRELENT : — - lAR=
ERAREBEH (oestradiol-178 ~ progesterone * testosterone ) ' ZEERHBITHEE
FIEEAERE H AT AF IR (Acceptable Daily Intake, f&G#% ADI) @8 F KEH
& (Maximum Residue Limit, &8 MRL ) FIZ#{E > R BER B G UHERIK 5%
RE > BTREBVERAFEANRAERR  RERKBERBYERERFENH
HiRGH > HRBELRGEEBFIEA (Hormonal effect ) #EFH/EA (Toxic ef-
fect) * FTLAT W REEE ABNBFEKESEE ° Z ~ zeranol WBIEIFHE(E - ADI
0~0.5 pg/kg body weight * MRL & 2 pg/kg in bovine muscle ~ 10 yg/kg in bovine
liver 5 M trenbolone FI B FEHHEfE » ADI £ 0~0.02 ug/kg body weight * MRL & 2 u
g/kg in bovine muscle * 10 ug/kg in bovine liver ° @= ~ B> MGA H1Z¥E JIj 38 18 %
EHIFT R - @ BB RMIERE » EZE T E5|REZINFH  REBERUBRERR

" H® Id., art. 3(3)and art. 5(1)(2).

H® Id., art. 4.

H®@® Id, art. 6.

H@ Id., art. 7.

5@ Hormones, US Panel Report, at para. 2.12.

#® Id., at para. 2.14.

H® Id

$#@® Id, atpara. 2.21. Fif ADI RU—BA—RFERRARMGE - T CHENEEENS B FHx
B RASWBES HBMERATEME » FIUBERLE—BX2RT (safety factor ) °

5@® Hormones, US Panel Report, at para. 2.21. B RBE SR » WASE MRL BB A 5 (BREH
§T MRL i » JZEBE HMRE AR A ADI T RERE A SBHUIRYE -

5¥@ Hormones, US Panel Report, at para. 2.23.

H® See id., at para. 2.20.
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HZRH) (32|20 THEEHE) -0

H ~ WTO % B 25 FI B R A & 2 ik
S A T A 1 |

IR SPS B = IRE—TENHEE « T B JIRE T REE IZ ARG RS S IE -
g EERBIRENERZS - ERIEEE > LTRSS » B85 K ES
FRE  BIRBAGREZHEIHEES  TRHR - MEZBGEZHAEE : "5
B2 FEAE  H—gaMEERRELGE-HEE/HENERKS 2 REBTRE
RENERBLE  QZGEERBERE L2 RE  WRKHBRRE®E - A5
BERRFTE 26 5 A SGERF S MK KE PSR DL L2 B0 » NARBR SR
15 7 7l ME HE (R IR B AT M~ MERNB AR P B B AT R R » T B E R H A
—BEHRER—B -

MR IBRERRAZYE » RE4 AN HFERE T ERELE  WIO WE 8 BEHE
EAHHASED 5 ERERMN I EREANE L A4 B O o BTLURBIEERT - BRI
FIRE TR R F =B S HE R R R - ERERE LRTEBEHE - B
HABABSHFMENEEEEAR INHHERRBEUEONRR  MEKELESE
ZEYAEIENWERIZHE  — F RS EIEHFVEEFRRSEIER 0 MR
BEEMBUEY (carcinogenesis) MRS ' B— A EHEFEHNEREREARESR
®o MEEHTSEE 0 MEERRENR » #HPRANHERERZE AR5 &S
EHAERE BEBEMNEERNE - FIUEERESTEERNEREE  RAKBERE
TR S REYE > fERMEE FREB AT o IIFERIN X R B R BRI H B A S B
MRBUEENRGT G RETEARE—EHEE/\ENRER  HEORSMES
B o :

KIRSPSH EF AIGE —HIHEE © T @ EERELREIRERE  REES
ARV TR ASE ~ By SiE Yy A an S By RS AT AR EE G T 8 o M R+ B
BRAER AT 3 R A BB EF(h Ll o 4 TR AGEZHNEE « T @B E AT ARE
BRI EREHEE BN THAEREFE ) BEWGE  BUSEAR % BEg
RECE ST ) EERIUERHIENET N A BB GG ) URBESRE
fHRIEEHE -

BRI e [R] H8 7E [ B AR k1R LA RE B & T BIRRAR IR AT 3 B R R R By 2 Bl s
1 RERBENEEE EINEENRAL  EERBUESTARE  TERKEE
SRR HRERE  BE282 FNERERENMFAERETERAT N EE®/AN

@ Michael J. Trebilcock and Robert Howse, The Regulation of International Trade (2nd ed.) (London:
Routledge, 1999), p. 152.
HO HEENARRRNEES  WERIIEENEE AU —RIIMRANTERESEEROENE -
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TSRS RS E R A ZEEN  ERALRTEENFEFEFETIRE B8R
AIREA G - HEBRWERABIEIEREE W EERRTE  EERABBEREN
WO > FHE-EEEEHENREERR - BI#EUS BruRtEok%E > B
A PR T RS IR ER o (R — TN A RERIERS -
_ BERBON L FRE T ERSPS HEAKELEIHE « 'IIHENWRIEHELRAS

& B Y RRTT IR A S HE AN E W EERERE > S FREEEBREME
EFANRSEREEE - CHhIERT > FEERENSESLEZEN » MEE
F R o M —SEERARNRBEREREE - | BERERRFE YR
i# & ( provisional measures ) KI#F - FR B 3L RAE I LHBE — GEIRARE R
ERelAGETE i » TIH P A0 R 8 - 28 BT H AR AT 2 — B H—BRYN 3t R B8 MR A58
HE 828 WO 1 T 5% T S hI R FE OB 2R o

BRI L FI RS B3 0 $5IR SPS Wi BEEMEEERS L BBRRLZAH

£ BERICFRTE » R TR WTO/DSB @ BXE&V58FE Z A URTT RIS Bl AR ¥
SPS i » {FEN BRI E RS HE (precaution) ° FIt » SR TH
BSIRAER S HIRFITE RN SE R ER -

R~ AR A

MREF—EANEHSHE > A+ATEENENTTREEUATATSTENSHE
EREREREZSE - FE7 L HPHRIHESER R0 SRIIEES -
MEREESEHEHNETEHER  FOEHRENEE  EVWEHRENTRE - BEF
WEEME% > BBEHERERHEMENRBRE  MERNERTTHERERE 2
HHERRIRIRE » R LR EEEREREFEXK -

W > MERES TR RN R G EsR - WL R BB R ENRENE— T
E-EHHARBRIEREEBENEER - HERAAERTT > faoXRBE L
HRRARERTREL ) c@F  BHERERABRBRENRETE (actions) &
BBAEME -

HESEERA » FHEFRANEEMETDEERRI 2N E M (scientific uncertain-
ty) o MLERRE > " THEN ) BERREERBERAERRARELREE
HIEHRREEENSE S EHBEREMRGES S Rt TEBEAEEHERERE
REZ S L BHRIEHREREEENTHERE  BRAEE - | 0

2O HMEMSESSETERR TASERFERME  AIBERHY "7 (BUEET) F3U8% -
—BBEERDYEERHANRARENEEY > ITSETHMAFHFE  ERNEHEBHRNRA
BB AHEEFTISMBENSE  ~FERRIDY TEERERIEAR  S—FRYUME SR H R
FIBUEER FRITE » FIUHEBRT S EST -

@ Winspread conference in Racine, Wis., in 1998.

#@® The U.S. New Jersey Governor Christine Todd Whitman’s speech delivered at National Academy
of Sciences in Washington. http://www.biotech-info.net/uncertainly.html, visited May 31, 2001.
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b BB BERTHEEY - BRBRR R ARRETENESY - BERET
RO - E A PA BB RS - F » IRTARG R BTREETS ~ SRETHURR L RRE -

— - EERZERAERER

B SR Y T STRRG R A Z IR R 4 R EERY (B ERTR RS R R 2R IR P EBRY
BRIEBUR  BIEEANANEE - THT—LERE » & Konrad Von Moltke fE 2 FKBIETS
LR GPBRRTEXFER » FHEFFERNHEBMES ( Vorsorgeprinzip ) BIFRIEER
PR BURF R R Wi AR » B ¢ TERBBURIEEERSBRSANEREEECRENE
& o FHFFHRIEREBR ( precautionary environmental policy) JATE A D
REEARER 1@ ‘

ERRE B TR LA REE BT T TRE jtfﬂf(iﬁekﬁ%ﬁﬁg[‘ FEIRE  ART
Bt e o FEGREA—EEE—hNOF » FUR+ 7 ENERE G EEA -
BHEERIHI 7 2 Nigel Haigh BRI RS &R > SIBEF 2 R&R1Y (CFCs) 14
FEER - TR "9RERETRERGRBZRERRNVNE  mERERILY
HIfEA E’éﬁ’ﬁ%&ﬁlﬁ » BRYAFGFEE ( precautionary measures ) Z A 3 @ BH F{EH
fFHE-

@Efﬁ » R % B R B B B o W T S R A TS HE R
EREEREEEGECEERE > TEE—-NNZEHABEEEZREE (The United
Nations Conference on Environment and Development, f§f8 UNCED ) = Fr@:i&#/Yy

FEMMEE 1 (The RioDeclaration ) H+ABERANHEE : "RTHRERE &5
WBRHEE I BRI R A TEBGEE ( precautionary approach ) -+ —HE4A [ BEEME
T EEEIBE ) WEBR  [REASHEEL EREEM | BN E R MR HERE
BEREFBRERREENED - | omEhEaNBENS A EETNRE -

BT EME B o THEG R RIS T A A B IR A M TS TR Y (SRR BBUR

o SR B A B S %0 « BiEE S (Black Sea Declaration ) ® - SR

-

#® Konrad von Moltke, The Vorsorgeprinzip in West German Environmental Policy, 12th Report of
the Rdyal Commission on Environment Pollution, HMSO, 1988.

#® Id

#@® Adopted on June 14, 1992, at the United Nations Conference on Environment and Development,
Rio de Janeiro, UN Doc. A/CONF.151/5 Rev. The Principle 15 read as: “ In order to protect the
environment, the precautionary approach shall be widely applied by States according to their
capabilities. Where there are threats of serious or irreversible damage, lack of full scientific
certainty shall not be used as a reason for postponing cost-effective measures to prevent environmental
degradation.” .

@ Draft Agreement for the Implementation of the provisions of the United Nations Convention on
the Law of the Sea of 10 December 1982 relating to the Conservation and Management of Straddling
Fish Stocks and Highly Migratory Fish Stocks, Doc. A/Conf.164/22/Rev.1, April 11, 1995.

ZF® Odessa, April 7, 1993.
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LMZE A ( Framework Convention on Climate Change, fif8 FCCC) ® ~ &£ %1%
A% (Convention on Biological Diversity, & CBD ) @ ~ A ( Baltic
Sea Convention ) @A KRBT HEENEN L 2HEEE ( Bio-safety Protocol ) @% ©

‘B R e & o T e P B BB R — A U i BT BRI R RE TR 15 1 - SE Sk
EER—ERARSEMEN  BRENRERNAE AR ESIREEREER
FERMMEEREBUR - 14 HFRNENEZERRZCPEBRILETESHOTH
XM TR BIRE R R B RS BUR AR o 18 S B RERI 5 B %Fﬁfi’\ﬁﬁfmiﬁ%ﬁﬂi
ZHRBBEEE A 2R EBEEATEE Y - @

- BRSNS Z R

R EEEGENNEBRER G BRIGESE - REE &S @3RN0
BFRILEREYN "MH%ES . (The London Declaration) ; EIZEBIRIEM :
"ETREILERARSHERMENTRIES » £ LY E#H ARG LA
REBRIT Eﬂ{fﬁffﬁﬁfﬁﬁﬁﬁ’]ﬂ% T&Fﬁ@%ﬂ’]l%?ﬁh‘ (casual link ) @ RE
e ®

BT ETERS R A E RSB A R ER SRR RS 2EHEERE : TS
B2 LR ENBNEEENERRBEREKEEEN - 550 - SR EBENRE
WE  BRBSILENEEAR o CHEBFEBEES UK H EBIRE - |
5 RR B TERE RN IEST » MER R B EARI R IR % Eﬁ%‘%ﬁﬁl%ﬂ‘%fgéﬁii‘éifﬁﬁﬁl%
RARELETRE - 4, ® .

HiFRRE=ROREFEE @ (The Hague Declaration ) #5EEMNEF E
B SHBRARBARRTENEEEE @

s FABGRAIE TEAEE ) MRS ERECEUIES > BERILAEE
— NN BEFEREREH (The Oslo and Paris Commissions ) BN B HRA
AN Sl IR R TR BRRS T < FR R B - LHEBEENEZ » HBREGHE

#® New York, May 9, 1992.
~ &@ Rio, June 5, 1992,

5@ Helsinki, April 9, 1992.

#@® Cartagena, January 29, 2000.

#@® See generally David Freestone and Ellen Hey, “ Origins and Development of the Precautionary
Principle,” in David Freestone and Ellén Hey eds., The Precautionary Principle and International
Law (Hague: Kluwer, 1996), pp. 3~ 4.

H® Id, at 4.

#® Para. VII, London Declaration, London, November 25, 1987.

#@® Para. XVI(1), London Declaration.

i@ See Preamble, The Hague Declaration, March 8, 1990. It specifies: “ [theyl will continue to apply
the precautionary principle, that is to take action to avoid potentially damaging impacts of substances
that are persistent, toxic and likely to bioaccumulate even where there is no scientific evidence to

prove a causal link between emissions and effects.”
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FEARIB 0 T ¥R & KRS R i EH T - ¥978:8:8F738 PJP ( Prior Justification
Procedure ) FIEERF - FifE PJP B8 —REELNELEREF » BigE —FEBx%E
fESEE TR <R EAERNNERE/NVEFHE B — T At
BRAE  E- HBAOHEFEEREREE ) 57 - 152 » PJP < # EBHEH
W T BEREAZAE - ®

BT R B3R &% (The Oslo and Paris Commissions ) R E > (€5 The
Convention for the Protection of the Marine Environment of the North-East Atlantic
( OSPAR Convention ) ® LTRSS IR AI BB AN A —IR » HA K E BRI BS
FESER ¢ THEGEA > EEAE SHIEREEER 0 MREENAEE  REALHEHEAR
B ANBREE  BRER-% > WRELERF > THRESEMESETFERA
FEBRTT » BMEI EAE (MR e EERB SRS HCERBREL - 1 ©

MEZEHBENE » 3% 2% (The London Convention ) @F1 k& BIRIEMEE
( United Nations Environment Programme, 5% UNEP ) 7R+ Bl #4 F EB5 B 2
RIS - BERI RIS R MMEREE L  BERHIER : TR - EE ST
VIE R EEEBEENRS2ERHE - BREHERSE  BeSE3uFrs RIS
R EERRE - @

R ERERFBRE NN —RBEFE L P A NOELAKNEBMN=-
Y B & & 3% (The 34 member states of the United Nations Economic
Commission for Europe, f§f ECE ) R BXEEEHTEE® (The Commission for
Environment of the European Community ) 7EFTE8#I{B1RE § ( The Bergen Declar-
ation ) FHFEVEH : THTEMAHENERE > BEENGIEFTARERHEFEA - RER
BZEMERRE - SR iiTEERBEBERENRER o & EEHEE % T E1E
MERECHRERER £y BYREBBROEZ T SREHERITIRERER
MERFEO . | ® ‘

EEEE > BAIL—AN\ZE > BEEHEE &5 (The 1982 decision of the Interna-
tional Whaling Commission, #if IWC ) 7REs A SIEH] - REBEHRE » —N /L
EWOBEATBBUMAEBARSTIEE T REE A, o IRENE SRS
T AGEEREBNEER  AATEREBAKRZHAT R BEZHESHE
R RBERHER IR EM AR SR ENEE - @

#® Freestone and Hey, supra note 43, at 6.

#F® Paris, September 1992 [hereinafter OSPAR Convention].

@ OSPAR Convention, Article 2(2)(a).

G London, November 13, 1972.

6 Decision 15/27, May 25, 1989, on the Precautionary Approach to Marine Pollution, including Waste-
Dumping at Sea UN General Assembly, Official Records, 44th Session, Supplement No. 25 (A/44/25),
at 152.

#@® The Bergen Declaration, Paragraph 7.

76 UN General assembly Resolution 44/225 on large-Scale Pelagic Driftnet Fishing and its Impact .
on the Living Marine Resources of the World’s Oceans and Sea’s, March 15, 1990, Paragraph 4(a).
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b BMEH > FEFRANZ OISR "THEEES > B8R Z , (caution first,
science second ) ° BIARNLAFES ~ VBB B IR RERHRRMARCELERE B
FHIETEBFIRE R A NERBT 2D - MEFEAZFAUZRWERSARESZHE » T4t
P TERBRER - BEHUEIE, Rk "HEBEBRGE ) B - BT - AEGRA

ZHEEABHEESBES  FHEEACHBREEERRRE  BEEEAESHR
RERE  mAERRERR (casual link ) ZERE BB (direct or indirect) B
HEIEEN > HEDEFRE BRSNS E - BEBBREE BT HRITHERG R
Z FRARYE o NS B AR BRI AR - AR S TEL R R E A RS -
B I > SR B TR S S S S B RS R ) o g o

TR RSB E RN REENERE > I2—— 000 F—AMER
HEMZ EHRESE (The Bio-safety Protocol ) + AEREIERS SUEMEM ( Living Modi-
fied Organism, &G LMO ) RIS FUEEMEIS ER SRR - EEREERE —5AD
BAETES R AR E R EE KR - OB REESEENBERIFEFE A RN
FEED > ATLATRR o TEBG IR RN 8 M B 5 BN & B BUR Y AR R A -

= ERERINER RS

FRANFY 2 R B R LTS - PSRRI R A E R L T AIR—HE
K B YRR - HECER ERREE - K SETERRER - TRTME R 0 B
RETERREANEYT  HERES THREEAREMS  HRERE-BEAR - WHENE

FATRHE -

(—) HECRERE

TEBH LS ( precautionary concept) * 4 Freestone & Hey i » AT SHER L
BESREEE  REAHGZAN TEARSE  BFRKQES S EAEE - HE
Bl 5 B B A A M TR FE R BB R ST IR PE M B AR B > T RS S S e 1 7 R AR
RS - ®

H R RS2 M2 R RAERRER RN N » M ERE 2EER
HEIET URE > G RMREEETHYNIESE - B - HE—SEER > wEn
FHEREME F IR FANWEENRE > URFNRBE R EEESOUEE - IER

H® HWELBIENIRA precautionary “approach” TiFE “ principle” & 5 L& HEE D K BEBES R
iU e 2R&EEZ "WTO & SPS B E v £AVEEHTEE—AFAN R ERKBERGHRE FLR
By BB TERRERSERBMANE,  KENEIREZE G - BISIHOA AL BB AR
BHRAERESPOCER > REA+—EEA+=8 " &l - BRZIBEOREX « HMMHEAZESEAN
BXREIFEETGEERR B+ —BRENAK - EYL 2R EHHAE R Z %S R Deborah Katz,
“The Mismatch Between Biosafety Protocol and the Precautionary Principle,” Geo. Int’]l Envtl.
L. Rev (USA: DC), Vol. 13, No. 4 (2001), pp. 949~ 982; Veit Koester, “ A New Hot Spot in the Trade-
Environment Conflict,” Envtl. Policy & L. (London), Vol. 31, No. 2 (2001), pp. 89~ 91.
#® Freestone and Hey, supra note 43, p. 12.
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EREREmRERERTEERZEE T LBYE -©

i EATER > FRPSERAIME AR R & TOEM - 1. BRHRE « RIFHIBIHT K RLF
RIBRBEE TR IER A § 2. RHMEERBEAEN G L » BRSPS BUR R AR (4
RERBIE 5 3 %% LHERMEBHEQE LNGEWR > BEHRER TREETER
FE ) WHEMELE > BEERNEIR DKk 4. BRIBTE A EBTHES » 78 il
MERE > HERSET  METSRES  BAELSEEZ - &

(Z) BAFIE RS :

F R R LA 0 TR B E R RS — A R R A R
BITERS HERERNIRAT © WS » HEATHEREI TR | 1 TR, b
LB L - @ o

L F RIS NEAREEIER | BR—CHR » IRELUR BB R
FREBTRIR B THNHED - ©

(Z) BB ELERE

KT AASATA R B RN AR ESE - EREWIANERDE "B2H
HE . BTEKECHE : "TETRERE > SBEAEKEEEDBEIZEHEBHNIUE
( precautionary approach ) @ —BEL [ EEMR R TGN ZEE | NEBE -
[RZRSHBE EREEN | BT ESMSERRECE WA EE GRS RS
e g

Bt HMEEUSEHESRUEES AR FRERERATHEENEE  HEXR
BH-E—EmAREER > FIFHEEEANNA > THEE LREBRASTHT - 558
TEEEEIEAREN BRI M T LENRE > ES THEB RS -5 3
B T —HER2 EAREEREE - RIS R HREES AR REREEN
PRS- EHRINERERE A - | :

WATHEBEF RN e R L ARBEG RN SO REREH o

- HRATRMRRIR SR

BEPHE FRREEY  BoBIAREER T EE B THEES ) BEx
Z 1 (caution first, science second ) ° HEATAMRAINE BN ESE » EEHIER
MERREIR—E T A ABRERBREELGENEER » HIGFEARNERET
MoHBB2 FWARBARGREEEY - BEZ REAERELBENEKES

HE® Id
ZF6® Id., p. 13.
H® Id
#HE@® Id.
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1BM o i MoOVEZRABNER  NEERSERLHBRERBEZNER
HRERE  EBEMEERELIEEFERIERL -

FRENRE > HPRAZESE R BERRERS » HEAEEIN T HEEME -

b o BB A LB ERR—TRBG R AR T W E 5 % RERGI B EL S HEHEREM -
TUNREB ATEXNBRZFGEERRE . - HEEAEBRAAESR » TR
EWEYIT, - @ '

X ALRIRE » TS, ERAEER BRERFFTLRELNME
MBI RAEERENESE  BHBERERRES S @ MEHRAIZEEERTER "8
EARME - TIRIRERETR RS -, @ 5 THEGERICER S IRREENES
Fo BRI EEGRBENSE L o OXFEZREPER THESNER IR E
B, «FE&L - ' : :

Mgz ABRADE—ERESREFFEEES RIS EERAR
b BEZ LM EWEREN 2 KIEZEM - LERRBSERE - HSRACEREERS
B RS LBEZNEREA > HEEREG BRI TES R R BES  ERRR
BRERPEERNBRMEESF-0

) ~ FAB R B e dT 8 A A A H

EARZES  BRNEFEBERFFVERBEEHEBRTEHERNMER > EAE
BIEEBEEN - OMARZH UG EFHE  HEBRERBREBREEHPHEEER
EEENRE RS RICTREIEEREFIRRERAMEA - BEERRIHEGRA
WA R AE B RERE - KRBT NNREREWEEURREREZ &
ELZ2HRER  SHNRFFELDRBETMIFES 5 HREEARIHEKRE - 0%
BREERE5REH - HREEENE » CREREEHPELRANELE - FR LR
TR BRI B R H 2R Y - BREESR K A SR - A0 F) B8 ( Thalidomide ) FH®

#@ Remarked by Julian Morris of the Institute of Economic Affairs in London. http://www.biotech-
into.net/uncertainty.html, visited May 31, 2001.

5@ Remarked by Ted Schettler, Science Director for the Science and Environmental Health Network
(SEHN), a consortium of environmental group that is a leading proponent of precautionary principle
in North America, http://www.biotech-into.net/uncertainty.html, visited May 31, 2001.

@ Statement from Raffensperger, the SEHN’s Executive Director, http://www.biotech-into.net/uncertainty.
html, visited May 31, 2001.

@ Statement of the U.S. Senetor John Ashcroft of Missouri, http://www.biotech-ingo.net/science-and-
PPhtml, visited May 31, 2001.

#® See Hormones, Panel Report, at para. 4.202.

H=® Id

HO WHREFAS—HRWL A BERNEME BIOAERFREREEEYER ) BRERRFER
HEGT| BN BRNBRERTYE  BRBELEEA -
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DESE#4® » DURAESEE BN E RIS ABIRE (E. Coli) ®JE4HE ( BSE)
HEO - IEHEHENERFELTRLEERWEYSEY » EERBREN—EEER -
FEREEHABENBREEEANGES  MHABREIMSESRHESGNEE - OB
BB 5 | AR FIGE KB AEELEAN S, S. Epstein B4 BRFAREFEREERSVER
P 2 LR iR HH RO Em B » RHE LB FREE o Epstein N2 : "TBE—AtBAZE—A
N4 W FEKIE 3000 LIRS 5 H R RN E BENR - EiER
BERFENEATEE ) BREFRR > EARHAZEBEASNENBERFEYEREEEN
FELAL - TIEXRGE W F 5 AR ON S 1 8 4 2R thBA R N - B HEHE AR
B ERATBRKEEES Y& REASE o MEREEF OHRSUESR Roy Hertz
ﬂli?ﬁ%‘l‘ﬁﬁﬁ BB EEEETERNE LRI EREENRR - IREES © Hertz
RRHREFNBEETERRABERIINEIZ 2L MERBRINNETHERE TES
ﬁ%E%E’JEﬂEWﬁ‘M$@IFE“& FRUMRARE BT ERERNE » RERE—/NEA
FEIA S EHEEEH T REARERESF - MEBEBBERE —-AANHEUR 28
WREBERCEIITHESZATULE  BREEE » MERERESHFH O RE2EEE
MEEFREREHRAUNBEFREEE RN A LIHEREE > AMDREER - . @
HEZ BBRSHEWEAETEARAZERMS  EHEFENRBER TR
ZRHI 2R B BB KL (a general customary rule of international law ) HEE
Y B — kRN —& R (a general principle of law ) ° @B R TABGIRE A FERE A
BT 2R R REAE 7O a% R RN 82 SPS AR 6 SCRYBR TR » BREGE — 7 3R % SPS W E KI5 3C
W% 5.1 K 5.2 B WARERHEE—BEREEENRETG  MERBHESFRZH
R EI o Bl MBS g B E R B 2R ER - ERBETHE
EE R IR > JREVBREE E P RS R BIAT R < 25 (T R SR AR N E O TS HER 77 & SPS
WEZHBRFE - ®

H® 2RERXEHIS -

HO FEHOMHSKRIFARNBEREFENBEDYAISED » FTUEHBEEMNE - 70 1964 5 > B
FHENEE > $HASHNNIEEAEURBHRNES MBETERRAKBEE LA MM » R
HHEENTE  MIEGES SR EENENRY  ZERBABREHIS I8 - BRAEREH
BB S AR RSB R ENHE - LEBHSANEL > ERBENEELE—
BT EE R o

HO EERETENERESER  BSKEBEUARR B LTS F LWEBMRE (scrapie) » T AHZEK
FEEBECHKE 250 EWRET » MAOBBREBFRFERA Y AERE » FFLURAE R IE & S
AHH - (HREKBDRNEENEE  GTRRETTAES BN & MHRENEBROBE  E4ERRS]
BRABEBEE KA ( Creutzfeldt-Jakob disease ) FREZ — »

#@ Hormones, US Panel Report, at para. 4.203

#@ Id., at para. 4.204 and note 131.

H@® R ERARL (State of the International Court of Justice ) =4/ \EHE—1H b. ¢ KT »
B R Bk TR — i S R P R e = A BRI

7@ Hormones App., at paras. 16, 121.
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KB Sost ¥t Epstein BB RIRHIBEVESE » 65— - Epstein B 2E+%
FEFIRREBRERREREINYNES AR FER ST E AR RN ERE IR
HIER o 552 - Epstein B L AR MBI B R > AR L REWEGHE Lk
ERIIY s SR o 5= - Epstein 15| Hertz 1B+ #5025 5 2% » HE - Hertz
HERERHEDESHERBREER » IRSHARRFNARRRLEE S - 6
RHEHBEEZE  ZENERESEER zeranol ERBEI=14 > HMTEERE
N RSO B 4B - 0B EREREI R T SPS AT E Ry B -
BRANEEREILFANED s MBS EERSEEEPRFERATEFES BBV
B ELEPIERNREE TEUBHEEENE EAR @ 5 1% 35 B R R 55 ] TR TR A
W AEEFHATBRAS B IR TE - EETE » MR L 2 BR VBT ER8HRITHTAER
JREFERARYBOE > B BT BEERR AR Rio Declaration N S HFEERAIZ— - H
R EBRRBEBEHXERE IR - @B TR AT TE R SR E E R
[RE] > TIRRESTCETRERTENBRE (an approach ) » TRENE KEEIGEEE
ARG MR ; ot H - EHFFEERREE L RGRELY TEA ) AR e SPS W E At
ERARPETERERRIZFR R AT - AE R TR < B IRRF A T EME R -
B BRESIRS | BBS R AR RS Y — B SR A BB EE (4 - TOATEERY T IRAI IR
PREADER AR R RS 2P 2ER - @ .

ERFRABE TRz B NE R B TS ERITEFERE - MDA
B — Sy P ST EE N EBRAERE  HFEBEREFER - AFKF » BN R
BARENFRASTPREEHERNBUEYE AR EBERCRBEEHBER A RWER
BT BEB T ENREEE  FFEURATDLHERE » HERPEENEE
ERBEKREARBEESXHN—KERE - MR "ASYBREHHEFEREE, - B
—EEEENRE - TERBS2RNVERKER UK FEYENSIEARE  HE
B R GBI ER RS BT L BRAS i BE 5E E E E AR - SR RIS
FRARE A SR AE RAIMG 2 EEONEE  EBEETHEAEN -
B~ BB v DA Fl RS 42 ~ \ML 2R RN A BERAE - vl 2 a0
EFRBE PR T REAE > EBEREE TR ERTRA -

BRI R A RG> W ERBETE coli B > BESH * DES & % %£6]» 3%
HIFEERFER Y REBAMRESHABREATAEENNES (NTE% Eﬂﬁ
e ) MIARIEGEAD - MERSER I HD A AEAEE S MORIEB SRR NERTIR 19388
HIFREEREANVEE R RN > EERGRABESHRTEEBESERANZLE @

#® See Hormones, US Panel Report, at para. 4.205.

#2® Id

@ Id., at para. 4.206.

H® Id., at para. 4.207.

#@® Hormones App., at paras. 43 and 122.

@ Id., at para. 43.

7@ See Hormones, US Panel Report, at para. 4.203, note 130.
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MBFEANS  BNARREETFEAESEY "REEALNHHSEEM
FEERIHEES | BT - AR UEDFRIATE REBMAE - BERRERFRERT
EXBEINEALERY "EEERGNEEREEEIEENRE , » T HEER
WREEESYER  NRXHBEMEREREFR > WERER T 2RERNMEE - U
PG IR AIZR R L O RUREE - FEIEERY - RRANETE AR » FEMARE
EEER  MARSHLEE  BRESRBERNGN - BHEEEIINEENER - Fr
DZERES " BEEASNHEFEEQIBENSE | K SRRESRERAE
ELN REGERRMEHARBRESR -

%~ WTO it B3R Al 2 235 °
~ Hormone Beef vs. Shrimp/Turtle

7 WTO B2 il GATT e - BG4 E B R R IR PR AR ) 22 75 5
FEACE B HE R GATT ZEH - efi BE#IRAMBIES RERSHENRMmAIKE
BT - ERFEREDAEREY > KA "B HEAEZHEMA Marrakesh 1
% ; ( Marrakesh Agreement Establishing the World Trade Organization ) BIA# &
oo BNESR T AEFEAHAERARESKERRVEEURENREEREE - 5 °®
BAEHRR > AECHNFHBEEE LR HEHAITRE WTO BURZ8E » It H
AR BSREBENRZ2EEE  oEER ERREEYREBRER - WTO BN/
RSB EFRAEAZ ERPET B RBARR R EUFEFEERURE
5 EmNEREBERENEE  REEEEFREERNTE-

T FERFIRER » WTO BRI ECERRE T Arag (AR HERIEGR 5 WTO
S i g e /INRE I SR 1 S BRBR 3R T B IR IR R A RIS - (SRR AR EE LI A
WA B AR - THRS R B # AP 3 R BB i 3 > ATLURREE RS - ®1 WTO L3R

5@ United States-Restriction on Import of Tuna, the Panel Report, Sep. 1991, GATT, DS21/R, not adopted.
United States-Restriction on Import of Tuna, the Panel Report, June 16, 1994, DS29/R, not adopted.
H® FEXB “.. while allowing for the optimal use of the world’s resources in accordance with the
objective of sustainable development, seeking both to protect and preserve the environment...”
H® KB UAENBEANES BEECHE  BREXZ LT (context) BIEREER
& See Hormones, US Panel Report, at paras. 8.157 and 8.158. .
H® LIRS EREEG R E RS EEENEEE Philippe Sands, Principles of International Envi-
-~ ronmental Law, Vol. I (Manchester: Manchester University Press, 1995), p. 212; James Cameron,
“ The Status of the Precautionary Principle in International Law,” in Interpreting the Precautionary
Principle (James Cameron and Tim O’Riordan eds., London: Cameron May, 1994), p. 283; James
Cameron and Juli Abouchar, “ The Status of the Precautionary Principle in International Law,”
in The Precautionary Principle in International Law (David Freestone and Ellen Hey eds., Hague:
Kluwer, 1996), p. 52.; ¥ X ¥E RE1E » Patricia Birnie and Alan Boyle, International Law and
the Environment (Oxford: Clarendon Press, 1992), p. 98; Daniel Bodansky, in Proceedings of the
85th Annual Meeting of the American Society of International Law (USA: DC)(1991), p. 415. See
Hormones App., at para. 123, note 92.
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RIS JE18H » FBG IR E BB R LRI P D B 95 - oI i ZE 17 E B ERRITERE -
RERE ERANBIR R R BB R LN EE oK SPS EEHHIIFMR - ®A
LR BRI REESIA SPS HhES » AR LI R HRITE A BI7E SPS #
B AR R M R B i o T SRR I3 J7 3 AR BEEE SPS 1asEch » K5 RIBIR AR
AENESF - ' '

H I - PR HEGRRI SRR - £ MG WTO #58 BRI AR
HHIRRE o BILFIR - FRERRER WITO CRAEITHEM R ERE - KD
MERBRES—EESIE o KWEE  IERREAISEA LG S - ofi
FEHRRERRETCREER - 52 WTO EHEEARHE LA FEAEIERES F 2k
By SPS W R HUARREAE M -

BBNR  EET LR —RHEEEEE (Shrimp / Turtle ) @%F » WTO KI#]
RAIBRSE— BN AL TERE T - OTERE GATTEZHE (g) 5KAY T 55
M B RER . FEEER - LERERGIRES | HBRERIEN THEE ) HE - DA EAT
N T EAFE, TMEEEAYER (AW B o TEEREVMERERN - JH:
o FERERBEAVRGE DR R T ERE - TENFE B4R - LETHHITR5 | #
BREERNVRER - HHIRENESHE+ZHER » @LUBIHER - EARH bmz
REBNPRARZZFERERER I - o2 ETHBEREAF AR GATT
RERIBHENY » 152 ZRRIRERBRMANMIET RS - MERARENRE "R
RIEEEEPBERARE > FETBHETER ) » U5 ARRFRAT - ® L5

#® Hormones App., at para. 123.
FE@ Id., at para. 124. EEFEERSES R KIEL SPS EFHERAGELHE BEZRE=HERFEW
RER -

H® Id

F® Id., at para. 125. _

#® Trebilcock and Howse, supra note 29, p. 74. See also David Palmeter and Petros C. Marreidis,

“The WTO Legal System: Source of Law,” A. J. I. L. (USA: DC), Vol. 92, No. 1 (1998), p. 34.

§E® United States — Import Prohibition of Certain Shrimp and Shrimp Products, Appellate Body Report,
Oct. 12, 1998, WT/DS58/AB/R[hereinafter Shrimp App.].

#® See generally Nancy Perkins, “ Introductory Note to the Case of the World Trade Organization: United
States-Import Prohibition of Certain Shrimp and Shrimp Products,” L.L.M. (USA: DC), Vol. 38 (1999),
pp. 118~ 120; Thomas Schoenbaum, “ The Decision in the Shrlmp—Turtle Case,” Yb. Int'l Envtl L
(Oxford), Vol. 9 (1998), pp. 36~ 39.

H® HEXESWHETEFERIREMES TRSEESE ) SEN—EEERA - It specifies: “ Unilateral actions
to deal with environmental challenges outside the jurisdiction of the importing country should be
avoided. Environmental measures addressing transboundary or global environmental problems
should, as far as possible, be based on an infernational consensus.” lemphasis added]. See generally
Kuei-Jung Ni( ), “ Contemporary Prospects for the Application of Principle 12 of the Rio
Declaration,” Geo. Intl Envtl L. Rev. (USA: DC), Vol. 14, No. 1 (2001), pp. 1~33. 52 ' £HE
FAEEB W IR A ERTRERHRESES AU RIBERE FrﬂEE HRIEI ] BERE BT EE T
A TE B8 (unjustifiable discrimination) °

H® HARZFRILEERALE - RBATENKE (soft law) - BA&HRE ' LAFREBEE LRS-

5@® Shrimp App., at paras. 168, 172.
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EARFRTWERREEFRNN AL BRAE WEUUSREHEZFHEREZ
28 - @2 Hormones KL » BHAKBEY -

B# B

HEEENERET » WI0 BERREEME 2 E B0 o i E S8 EE
WERHE - AL E - AEUREEBVE#DHREER M EHRERBERESE
HE TR L AFEE BR S RER R BN ENILHEREE -

ARE - RPN FEBEHEZE - IIEWEFRAIZER RANEZEEER TERE
EHAR, @ ARSEHEREEENREEE L THER o BN EBREHEE R ZE
A FEHE SR R BB N TN EF R ZET ) RAERE R SERNBBEE REIFE
Rz > 3~ INRVRITHE AT - M RRERTHEG IR -

BE R R R A RER 0 BN R IR )RR EE > HETE
MGELEH B THEBRERILET2REZE T  FRITER LB R TR EE
HIEREIBRRELR o Rz AEF > £ AR R FRImeEaEE 15
2 REFBEEABEREEE L HEBREAEIIHES L HEEECER
A K EER (casual link ) * IRAEFIRELIEIEE -

ot 0 €~ ERE - IR RS MEA R EBEY IRE R E - BON It iR ATE
Hﬂ’]% BUARURSHEEMERSE TER , OEE > BEREE R ERHRE

» BRI RIBEEN B Bhnl 4 o ‘

K%@Jﬁ%#m/]\ﬁﬁéﬁiinﬁ%%ﬁﬁﬁﬁmE&”?’JH LR - HE LHFRH LB EHE
FTEBGEIS (precautionary concept) @ FTUARBERREISFHERRE » HESRAIH K
BN AT HE B BIMR ¥k LU E 1B (a general customary rule of international law ) * ®
SR R RTRE R BB B S A R AR B B B AR Y AR RS T B RO > TR E B B
g EURAREEEES) iy

R & B AT R AN TE B BRI R AT - f R B — BHRE R 3L ER - R EE SRR
CHEBREE LI AMEEANREIHE o i WTO £ Hormones E &2 Shrimp &
o STERIEIE AR5 ] B AT EREE AN — BT 8 o (IR WTO 76 /EEBE
BIREFERIFEY  DRUBREZEEERE (on acase-by-case basis) * MR H—F
FIMERI] » I iE BLI6 ( 2E 95 B 5 BB O S A0 4 B B LA TR (unpredictability ) © &
Z S R A AREEMA R B ERE > EETEMRPHRERES S (BEWTO ) W%
ERAEAMEEZIRS - ATH WTO TS » BRiEEEMNTRERNAF K —5E
HUIEHE DUEREM A F AR RRAE AR B R A » SRR RS » DRSS E -

% * *

(MefE: 91 E2F19H BIE:91F4H30H  HE :91F5H3H)

@ See also Trebicock and Howse, supra note 29, p. 75.
F@® WTO B2 B See generally Joost Pauwelyn, “ The Role of Public International Law in the
WTO: How Far Can We Go?” A. J. I L. (USA: DO, Vol. 95, No. 3 (2001), pp. 535~ 578.
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The Application and Development of
the Precautionary Principle from the
WTO Hormones Case

Kuei-Jung Ni, Wen-Chih Tseng, Tracy Wei

Abstract

The European Communities' import ban on beef products with hormones
from the U.S. and Canada provided a chance for the WTO to examine to what
extent a trade restriction de'signed to protect national health may be justified
by the newly-created WTO Sanitary and Phytosanitary agreement, namely the
SPS Agreement. In addition, the EC invoke the precautionary principle that
. has become an increasingly significant rule in environmental law and policies
in order to vindicate the trade ban on one hand and shift the burden of proof
to these North American nations on the other. Despite the inherent uncertainty
of the legal implications of the precautionary principle in concrete cases, the
way the WTO dealt with the application of the principle seems unsatisfactory.
As the WTO judges disputes involving environmental and public health issues,
it is bound to examine those relevant rules beyond pure trade rules. In this
case, instead of examining the relevance of these rules to the case, the WTO
simply rejected the application of this rule on the grounds that the precautionary
principle's status in international environmental law remains imprecise. Actually,
the approach was at odds with the principle of treaty interpretation in the Vienna
. Convention on the Law of Treaties. In contrast, other environmental rules have
been properly referred and interpreted in the Shrimp case, irrespective of its
legal status. In order to win global support, the WTO judgment should accept
some essential environmental principles as long as they may be relatively per-
tinent and help solve the dispute.

Keywords: WTO/GATT; SPS; European Communities; Hormones Beef; Rio
Declaration; Precautionary Principle; Unrecoverable Damage; Scien-
tific Uncertainty; Burden of Proof; Vienna Convention; Shrimp/
Turtle Case
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EEHE (1999) » (BEEZE) it TH -

B (1998) » T AR S B IR S T R R AP IR, - (BURERERT
W) 59 277-288 ° '

AHZ (2002) » : , LT3 [ R B e B RE Ry
ERCAVANE - (B EREREEERREMIETE) » &1t KETE
BiAEZEY - BILBIE R BRI A R EEREATE R -

Birnie, P. and A. Boyle (1992), International Law and the Environment (1st ed.), Oxford: Ox-
ford University Press.

Cameron, J. (1994), “The Status of the Precautionary Principle in International Law,” in J.
Cameron and T. O'Riordan (eds.), lnterpretiﬁg the Precautionary Principle, 283, London:
Gaunt. A

Cameron, J.-and J. Abouchar (1996) “The Status of the Precautionary Principle in Interna-
tional Law,” in D. Freestone and E. Hey, (eds.), The Precautionary Principle and Inter-
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