»»- airiti Library

AN E S MDOIE i ¥ 14 35 Bl 15

) PEBHFE A G ER EL AR Rl Bl S R S P sk R 38T

The Validity and Effects of Arbitration Clauses in Bills of Lading-An
Analysis of International Conventions and Comparative National Laws

do1:10.30390/ISC.201103_50(1).0003

RTREELASE, 50(1), 2011
Issues & Studies, 50(1), 2011

{EZ&/Author © 5 E¥H(Chi-Chung Kao)

H#¥/Page © 67-96

HiAR H/Publication Date :2011/03

5 IFHATR SRR > 5512 (DOIERN » A EBDOLK A 48t B S i IEHERYE H &R -
To cite this Article, please include the DOI name in your reference data.

& 5 F AR SUBRDO LK A 4 2 T4

To link to this Article:

http://dx.doi.org/10.30390/ISC.201103_50(1).0003

DOIEE AL 455 7188 ( Digital Object Identifier, DOI) HYFHFHE »
B 4B e S EEAT RS B ME—ER AR
HR K A EAE RS | R CE -

ERS A DO A
s82%E  http:/doi.airiti.com

For more information,

Please see:  http://doi.airiti.com

DOI Tnhanced

BETHBET -8 » FMRFEEARE
PLEASE SCROLL DOWN FOR ARTICLE

v

http://www.airitilibrary.com @ Find more academic articles on Airiti Library




TR A K B LA R A S RE TR (B a2 U 67

TE R 2 Bl Ly R BB A
AR 2R

S S &
(SRR R T B )

TR

RE T H LRI R LERRIER WRREFARLAT > FHH
BN B R kR TR HOE o AP RURIE  MEEARA M HGER
kAR AR YR > FBBEREELFRIML  HBREFAFKS
B BEMER T8 BAKFEEMGET FAL T I RMRA - AL
BWFE I AXARRREERAMBAERALS - MNAREERI ERAR
AP HRAGRZ A » B H0RR AP RASEZ B - &I BESERKIEAA
TBAS R AP BAERE - BRARTBRMPRER s RZ - ZHAELEGBRELY
ik AR ERARBREEL S ZHAAMZMERESE o B HRER
MAERBEEL BEREBAIALE  TAXAAR L TR BHEE T8
%% 23 BERERARBRAPREIRERNEAB 8 Btk RBEAT 4
BZH R WEIEX o ELEFARANBETZR » EERITHEMRE - £
REREA - EEHUEERD KBS TR - BT AR RIDHRM
R R @G AR RAT HRRA] -

FAtRE - BFMHR MEOBRBRRE HEZA G BF-RELRA - EE
HAL ~ RAFITHAA

SENMERRE - B EEVERIEE IR o # 5 E Y E 2 8 0058 4 S 5
e T NEA R - 3 B B vl v ) 8 R R B R R 2 - Vg LY R AR L
AEEEN - EHERPRIERABRESR N > —BRAEHT - MRS REmEE
fF s HEIERFFFARIE - BIFRICR BB E R 300E - HEH LA f M EAE P
R R < AE G o MBI R B M EERNANEE < Puf R Ry « B E AGTE &)
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i PEERIREREREL - HETEEREMME AN BEREN BT EFH BRI H
R (PEGPIET ) o MR R SRARAARR - P EH] B w1t » 2Vl ~ A8 ~ RIS
BB o ORI - (hE R ST P15 DIE1T B0 - i Al & 3 A AR
FA P AT PR EARR - ZA LUK T R N[BT A B R RTE - BREE AR F#4E
% FITET ERA A E 2 %35 (agreement of submission to arbitration ) #¢ » &3 AJMEE
T 5% A2 BUFASERT 0L A7 L 3R B2 sl 7 38 I8 & M BB AT I R o MEAE VS e IF
g LR BK R MirA R E s B S B g (A EET) I o
SRR i & 5 AR 5 A (8GR DUETT MR 2 A SCH W RIE PERT It Fl il 51 78
BN E AL B ST « DUREE 8650 » et E B L #E R M H ek < E
LA v AE 58 = FBJ3 R = S v i [ SR [l P v R o PR T il BT R 3 P BBk 2 25T
S5 PR o> AULE B B A A A FE TR SR IR RE + 2 T a0 50 FU [ B 2 IR0 [0 13 92 A ) R 66 o
Hr e

A BEIREETH L3RRS R R ZE A

1 VDR E) 5 A B E R BB AR 22K (charterparty ) — KTERE « GRi#H{EE
BVt siER - WWELEHEGES - DEMER A EEPRE « 523 E mEinaE 22
I AT« UBAR A B 22 R RaT HOE g < BL e - B EimER - off EiEER
FEEAEH ~ AR NS PR E K o M HE R NSRS (bill
of lading; B/L) ERERZLNE 2 ANMEFI A L BIR - oM AE AR LR - A2 DIRIE
M SR FE R B R < ¢ ORI EEHTR - HEIRAR AGE K - 2 EH IR E BT 5%
HEETF o ML HERBTF I RBURI R ¢ B G HR A 5 B S A B T 2
5 o MEw L ] REA PR ROk - DU R R (R B S R AR A -
RHE T3k -

FHFO BEHR%E > pREWG (2L FIERBEMPEGE > 2008 4£) > H 11~15 : Nigel Blackaby, et al.,
Redfern and Hunter on International Arbitration ( Oxford: Oxford University Press, 2009 ), pp. 31~34.

Q) SO EEFEME (ZIL: AF 0 1999 ) 0 H 9~10 : FrEEHE « #iEIT 0 PEEEE (2
Jb : CZE > 2001 £)  H 5~1 5 Nigel Blackaby, et al., Redfern and Hunter on International Arbitration,
pp. 85~86. TEGISMIRIL » B ECERFH & - DIVIERISCR S sl b0 - AR DUE 5 ARITEERT A
fPE R RS LB o IR (R DI R HE B AP RIS - AN FRNGE SR A2 D iEEE 166 fREE 1 HEE ZIE
1 o

O REEREERE 38 REMRILE - /2 RBIES - $UBME - IBEARIIEHEER (H/R > 2007 )
H 163~164 : fEER - IBREE — $tHACRMEISmIEE (210 : ST > 2006 ) » H 120~121 : H{=
= mIUBEES (B > 2002 4F) > H 193 ¢

SO BRREER RS R > 2RRNT  BEIE (2L TR 0 2008 4F) 0 H 84~85: B
5 FBTEE - IBEIARIEREES - H 171 -

FHO R IBEE 0 H 91 BURS  HUBHEE —IBRERIBEREERS  H 171 -

FHO  RETT BREE - H 9l BURS UBEEA - IBIANIEREERE 2171 -



TR A K B LA R A S RE TR (B a2 U 69

— PRBRRNGEEXB LT HZER

B R EEEERIHEFS  RESAMEENEZEIEY > BRF
i WS DA LIMIRE T (fine print) FIFS SRR DUR 8 35 AEFI 568 1% -
EHE M BEATEES (long-terms B/L) o IR L FEEL & 2B B A (T EIER K
AE 5 DLHATERE FE B EEE NSl » o HEMRHEEEHEBZ R EMLERKZ
AP Z BLHL o DL 2009 FEPEA S — 2 F128 AP Moller-Maersk 51 » H ik 53877 1t
R 26 ik - HMEBNABLERTE EERE (law and jurisdiction ) I ME(T-{A] E%Wtﬁ%ﬂitﬂ%
FLRERA RN R R REEA] - 5 2009 4 5 A 1 HE#EA < &AThRIFE
H B EFER 29 RITAE AP Moller-Maersk » 5 175 #8485 Bil i ”’””ii‘%ﬁﬁik%ﬂw
fhE - @

CFRERRREMREZNSERSZER

(RAnE K B = AR - T L BFE NS PERENEEEERSEHEMATHE <

FEAE (AR BLH Jﬁt@ﬁ‘i@ﬁ{%ﬁ’:} AR EE RN EREEN E IR GRS - 25
Ui R FE PP T 18 » S H JRET A M EER o 2N RER R E g 5 X & The Baltic and
International Maritime Council; BIMCO ) & Uniform General Charter (GENCON 94) %
19 PRENBART #E R B AP Z R R > R (28 AP AE S [l friy Bl S8 AR KT EA T -
EE"%EME%%‘ *’r’]ﬁﬁ%%%"‘ﬁZ%Z TRy 0 NEF AN CFTA & 3R R R E R A 2
R GR - WMEELE R SRR IR - (AN SR B R R IR BT B R B AR AR
£ S ?Iff;ﬁfx%ﬁ”(ﬁ ZZD BIMCO il 373 F] — % J At 22 1 2 15 Mg Nl B 78 55
CONGENBILL 2007 > Hi# & ( condition of carriage ) FfHEHTIE GENCON 94 {#fif

syl THEBFZMPEGER] - BEZRBHE - 431 (200545 H) » H 106 °

H® 2009 FERIKEMEERE AP o http://www.eyefortransport.com/content/global-top-15-container-lines >
% #I%E 31 August 2010.

HO  KERGER AR EE A S B > B - BB — RN PR ER S —
UIAUAT > B35 BIAH A e 1 i S Ml 77 15 B ( The U.S. District Court for the Southern District of New
York) EHE ;1 £E AW I S B 2 & SFABEE i ( The High Court of London, England) » 22 R
http://www.maerskline.com/link/?page=brochure&path=/our_services/general_business_terms/bill_of ladin
g_clauses#lawandjurisdiction, %% 31 August 2010.

A HREEFRRK > BAREE S AT AR E R R B B — B e O - SR
7 e R M R A T VA PR SCHE B B A JE SR O > SRR BE S IATE B AP
Moller-Maersk fFXAH A - $5 DI R A BB EEEELE - 2 RRSEEREMRK 29. (1) ~ (2)
http://www.evergreen-line.com/static/html/EGLV_BLClause.pdf * f % #I 31 August 2010 °

A BIMCO KAZFE 1905 4F - HiE s 33 B HAh e b E R B AR SRR - N LUHEBh @ A0 B R

GRHEFEE - 2/ https://www.bimco.org/en/Corporate/About/About BIMCO.aspx > Ik % &8 31

August 2010.

@ 2 " BIMCO - https://www.bimco.org/~/media/Documents/Document_Samples/Voyage Charter Parties/
Sample_Copy GENCON_94.ashx ° F % &% 31 August 2010 ©
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K AR R DS - aiCaE R NE EF 57 (short-terms B/L) © a0 (AR ELAT
ARG C S EURR > HIEL A (R0 54K A 2 38 < B 38 27 AU A B 3 B A 22K R =
A E R ECE T LLS B ek & 77 AR AR B 28 25 L HAET 51 AR e (i 32
HIZAPEAEFR » 4l L3l BIMCO CONGENBILL 2007 & condition of carriage 28 1 f6H[]
BHET -

“All terms and conditions, liberties and exceptions of the Charter Party, dated
as overleaf, including the Law and Arbitration Clause/Dispute Resolution Clause,

are herewith incorporated.”®

H_E ol B B nT AT > B RS R A SR B ek T 2 LU AR B S R TR S E O A
fin BRI fS E L RB AR o M E 3825 K % HiE R NS IR AR (B4a5]
EPRK ) o FEEANBEE =50 NBR 7 IROE I Z B - BRI - R EEE S RHEE A
BHEEE N LS 28 =56 NIRER A5 B R AR IE - ol 51 i e OR RAR BRI ok
KAIABEET? - BER R REEE NHEHEEZ R A NP G - #5
< o MG RE I M EGER BT FHM ° G115 E — A E#GABEE PihE ek < T
Rl 2 MEERT S AR - R R N B THIRT < PRk - 2 SR A AP e AL
I B ] » SO MWAGREZBEEZT B —FE AN (WREAN) 2 HL
MR < EE o B BRG] < AR AN A B - i RER SR R EE
1BIE % DI BA S R A R £ 2 FH > DU S ol fify 30 B 58 AL A % B B A 23
ARGEPEE R I o IR SR e DU B S A R R R T R R -

\\>§v

VI EKHIT R BB A BAR RN

— ~ HEBEEREE

e s KR e B - GRPEET S B B U R IR T BRI BT - A e B S AERK
WER T ER M2 AK » 84 (directive) BiHE (regulation) o LIEEHEFEIfZ
RS B RE B < ARG BT R0 - BRER S BRI AR E T 1968 FATE FEH R ER
HEMEERMEEPIRHITAKIAK (The 1968 Brussels Convention on Jurisdiction and
the Enforcement of Judgments in Civil and Commercial Matters; Brussels Convention ) °
1988 /& N6 A%) (Lugano Convention ) » LIk 2000 FAEFEFHE ( Regulation

1) 25 BIMCO ° https://www.bimco.org/~/media/Documents/Document_Samples/Bill_of Ladings/Sample_
Copy CONGENBILL _2007.ashx * % #I% 31 August 2010 ©

FHW EHWmEHL . [EEEZR MG > H 106 °

20y 25 BIMCO ° https://www.bimco.org/~/media/Documents/Document_Samples/Bill_of Ladings/Sample_
Copy_CONGENBILL_2007.ashx » f#2 &% 31 August 2010 ©

O SRETE - BREIR 0 H 182 ¢ BIRER  ¥UBMEIE - IBEUARIERBEE TS 0 H 270~271 ¢
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(EC) 44/2001 on Jurisdiction and the Recognition and Enforcement of Judgment in Civil
and Commercial Matters; Brussels I Regulation) FT#EfS .2 [THEEH — EMHEH ]

( The Brussels-Lugano regime ) il o qAHE AR E FEHE B RGP < A& FREL BT » BREA
EE S S R B O R S R R > BRI R BB A AT /A KT ( Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, 1958; New York Convention) <&
FFAE » DR EERE A B ap iSRRI S iR B i R R T P AR < IR ] i e DU B I P
BT »

(—) R ES

R [BR] I B 1 B SE BL S X E R R AR R S R SR R o P B B
> —WRER R A T BB #RE o @l R > HISZE] 1996 FfhEiE
(Arbitration Act 1996) ZHU# o T1T 1996 F AR I 22 Ml & B IR B Fh 5 2=
B (UNCITRAL) HI5TZ 1985 FEFERG %5 # 5 &ii% (Model Law on International
Commercial Arbitration; UNCITRAL Model Law ) > FF Bl 5870 & = N H ¥ ( party
autonomy ) Ji I » 6@ [ FREIEREER R TTH o @R —F I EE AR 5 %
1996 FAPEIEME S UNCITRAL Model Law » i F # 806 R R 7 Ry € e Al
HE R aE e X B ERERTERZ - @

i B AL A TR > 1 BHGE B B e U 1R ER - @ 1996 FAPEGERIZE 1
E83 (Part 1) R SCHUEL (BIEHE —Me & - WS ME) FUEHAREMZFM (in
writing ) B Z &4 - M EEATEF MR > FULEREACHLHBES B

i aaEn] LLE R E B A S HEEACH (exchange of communications in writing ) 8%

20D 1968 Brussels Convention Hi & i KRN L [F#8 ( European Community; EC) & E B - 1fj 1988 Lugano
Convention & Bl B WA B Brussels Convention FH R » SR/ KT IE {1 22 E I EC ¥ European Free
Trade Association (EFTA) & 8B ( ERFEEMA] ~ 256 ~ vk ~ #0580 ~ Bl ~ Bt ) [ > 1 2000
Brussels I Regulation HIJH{{X 1968 Brussels Convention ° 22 5 Felix Sparka, Jurisdiction and Arbitration
Clauses in Maritime Documents ( Heidelberg: Springer, 2010 ), pp. 24~25.

B WEASL > MYIAKCE 14 BRI - ZPES KRBT EEE HEK - 2 H UNCITRAL »

http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_status.html ° % #% & 8 31

August 2010.
W RBEMEEREE PG E R 2 RNER - BRESBIEABEEEH AR (L ST - 2008
) cH251e

@  Clare Ambrose & Karen Maxwell, London Maritime Arbitration ( London: LLP, 2002), p. 25.

@  Felix Sparka, Jurisdiction and Arbitration Clauses in Maritime Documents, p. 35.

i@  Robert Merkin, Arbitration Law ( London: LLP, 2004 ), para.1.22.

@ HK#E Arbitration Act 1996, s.81 (1) (b) > BIE TR B PEER LA AR — B2 W lBEEHER
Al 3@ A B2 B D SR B I 3 ) & B @ AR R R A« (AR iE T @ s - B ESEEF L
REFARTMAER NETHE - GEEERM - 227 Channel Tunnel Group Ltd. v. Balfour Beatty
Construction Ltd., [1993] A.C. 334, 351-352 (HL).

SE@ 22K Arbitration Act 1996, s.5 (1).
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M REMA (evidenced in wiring ) 32 7E i B FE SN RAL » Ge%iE T E—HE R -
Pt & m R & LT 77 20T 5 2 508% (being recorded by any means ) © @am& JI5H *
Ib B G AT AR o R A B AR Bl LAt 2 2N 2 BB EC $% (electronic recordings ) © @

H EFARLEI AT AT > 1996 - Bk B A fh B b s e X EAF & EK - B ALK A KT
(CEEBMAEC—) HEERE - FAEXEGREI T » HEERER AR CEE - M
YA A B AT B0 BR T 28755 ZE R A B e KL AL B B A B BB E FEEE
AR AP e - @i S & > 1996 EEZRE T » BEE 50 (AIEHE —#%
& BEREME) EHREWERS 2 GREE PR - FinaihEimaE L
BRFEMAT AR Z TN EK o oItk - (BAREK) B AR IR KIE - R EHEAR
FRIAR G R AR 7T X ZFLER A > HAMEBRAITT G 1996 G EE & & im 2 F 2
?‘_( °

(=) BEESSIEMHRRZELRY

1996 AF-frp E i 31 A I AN B2 4 b B 0R 3K 3 T AR PRI BLEEAE » IR A2 (AR B2 4
BRFREE » HEEBIA G WA R R - ARG E N S B (M 224
IR o S B R G AR BRFERBEES ARG BB EESR ARG 2
e 2 E—LF - WG ERRE S LAMESIH (express reference ) fffin 224
ZANEARFK > IR EE A I Z U7 2 1996 A EGEIR A EAAGR A B &7 {HEREL
BRI B+ 2E 6 fREE 2 TEBART - LISIEGEKAIE S — B E P E R s & &
B S H o A ERG P RN E B A G ek s —5 7 » Al G B RAAR G
B E I - wift S & > EEBIF P EGRIE S LIS ERR T AT > USRI

1@  “There is an agreement in writing— (a) if the agreement is made in writing ( whether or not it is signed
by the parties), (b) if the agreement is made by exchange of communications in writing, or (c) if the
agreement is evidenced in writing.” Arbitration Act 1996, s.5 (2) ° BRFEIECEGHZETE LiE
[P i < e — 2 85T » 2 L Robert Merkin, Arbitration Law, para.3.10-3.14.

v “References in this Part to anything being written or in writing include its being recorded by any means.”
Arbitration Act 1996,s.5 (6).

2D Clare Ambrose & Karen Maxwell, London Maritime Arbitration, p. 29; Robert Merkin & Louis Flannery,
Arbitration Act 1996 ( London: Informa, 2008 ), p. 28.

SX® 2R Zambia Steel & Building Supplies Ltd. v. James Clark & Eaton Ltd., [1986] 2 Lloyd’s rep. 225, 234

(CA) : BN » M PREEE 35 NRENERAE 75— R A AIAR 0 BB 3 R AT (&P BT - TR
BT API B E — 3 ] BEE AR MR A AT A% art.2 (2) AR EHHEHZAE « 25 David Joseph,
Jurisdiction and Arbitration Agreement and Their Enforcement ( London: Sweet & Maxwell, 2005), p. 81.
it — M B2 AT A RIRERI B 13 HIET 8 A TE R R R B o a T AT Z BN » 27 Andrew
Tweeddale & Keren Tweeddale, Arbitration of Commercial Disputes ( Oxford: Oxford University Press,
2005), p. 100.

=@  Arbitration Act 1996, s.2.

50  “The reference in an agreement to a written form of arbitration clause or to a document containing an
arbitration clause constitutes an arbitration agreement if the reference is such as to make that clause part of

the agreement.” Arbitration Act 1996,s.6 (2).
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Rl - o E B PIG] RATRRIUH A <3755 » Sl ESRFGER AR > it H AR 7
A S E R IR AU SS 51 F (R i B0 < B2 - RH R R 18 8 A 1 0 AR BAKU R > B0 2
LIRS B B R TR LR AN AR o | B K T b ZHRA S 51 R
fin B AP B dadR B E T - ot & - BE TR E RS BIRETS [ (AR
BRI EAER > M5 BRI R ERE SR a0

AR L BEST IR S0 M B < BT R 73 5 i R T S A 28 > HLE% S i ok
KGRI ERT L MElnaE - oIS EMEREEFUTITRRTE 1996 FMEER 5
R I N E AR EOR - ERSPIGIE I BRI - (R i SR B il 15 5 75 25 vt o 75 1 22
o RUBAR SR (e sk s B E R Zr IR L E WP st —f&m s - #8
#Bor Lol BB EAIERER > FTE 1996 FAhRE R H & F I EIT > SHEMEE
RURAL AT EARK -

(=) #EESSI AR ATERE

"5 L SEREF IR 2 (R HE R B ITHRIGT < S AP - 508 N s fffn A%
A b HEREEREEZ I o S > EEE T LIl E M| F (B AR 2K Bk - MEGETRT
G EERF TN ET - P EAAAE 2 P EUER > RES AR E S - (A
B AN AR BRI A o S 1996 A (B B A R B 3R SR A AR
BRI > WM E B SR ¢ S BTABT L B 0 A fhE e - BRIEZ P B
MG (null and void ) » ZJI#& 1L (inoperative ) » BXHEIE# 1T (incapable of being
performed ) © @M HEEY 1977 FA AT EKIBEFE (Unfair Contract Terms Act 1997) JR
PEER MR @A ¢ B AR b B e [ PRER R | 2K E S AT E
Ko R - B ECEERE R T B FOR T A A BRR > 0 A Bl B A N B
GLE R o B SRS LA RAHBI G - Blge LS - DIEE R IR MRS
EF—E & ANAER R > B R R P EURRIE E < A BUE e B ) & B T aE
B E R AL EM B AEZIEE o &b A ] 68 & 2 “unconscionability” i HI 5

QD Clare Ambrose & Karen Maxwell, London maritime arbitration, p. 32.

SX® 2 W The “dnnefield”, [1971] 1 Lloyd’s Rep. 1, 4 (CA) : LIz Sea Trade Maritime Corp. v. Hellenic
Mutual War Risk Ass’n, [2007] 1 Lloyd’s Rep. 280 at [62]-[80] (QBD).

@ 2R T.W. Thomas & Co., Ltd. v. Portsea Steamship Co., Ltd., [1912] A.C. 1, 6 [HL] ; The “Annefield”,
[1971] 1 Lloyd’s Rep. 1,4 (CA) : JR’Z2 5 Guenter H. Treitel & Francis M. B. Reynolds, Carver on Bills
of Lading (London: Sweet & Maxwell, 2005 ), p. 95.

2:0D 2K The Rena K, [1979] Q.B. 377, 390-391 (QBD) : The Nerano, [1996] 1 Lloyd’s Rep. 1,4 (CA).

1@  Adrian Briggs & Peter Rees, Civil Jurisdiction and Judgment (London: LLP, 2005 ), p. 610.

21G0 28 Daval Aciers d’ Usinor et de Sacilor v. Armare Srl (The Nerano ), [1994] 2 Lloyd’s Rep. 50, 55

(QBD); The Nerano, [1996] 1 Lloyd’s Rep. 1,5 (CA) (HWEZRFIFAAIR) -
S£@D  Arbitration Act 1996,5.9 (4).
H® “[A]n agreement in writing to submit present or future differences to arbitration is not to be treated under

this Part of this Act as excluding or restricting any liability.” Unfair Contract Terms Act 1977, s.13 (2).
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“economic duress” [ I M 1552 7€ LE AP X T SR » @

() SEESSIEHMAEREE=IFBAZIRA

AP REEEBF AT AT B SRR AT R R ZIETE
N AREE R - BUEETR T E AR SRR IR E R AN ZE
EHREEREAAN (ZEN) 2 BB E L A E M (privity of contract) i
Rl » FEBKTE I AN A 2 R RER AR AR < ) o PRI 5 &1 b 38 X8 B AR 5
FHRKEREAZFE =N (MZEN) BEEHEEEMS  BHRRIRE FEEEK]
B N = A BRI R i o AR RTRE > JE B PR B IH S i 8% A B2 A AH
PR AL E A o B— MBI S > 1999 FRKJEE = AHEF]EZE (The Contract ( Rights
of Third Parties) Act 1999 ) BIEEZZ R ALEAIAHE VEIF 2 BB o (e F3E R EEK
PRIBNREUH R 2% © 1992 i E EVY#E={E (The Carriage of Goods by Sea Act 1992;
COGSA 1992) HIEART# & R8T 5238 N\ 852 8 AN T 32 5K~ < HERT] » A1RHAFAR
B R B F RS2 BV s A SR AE » AIJTRE AR IEAN S R B 275 - @t » &
SRR AR - QIS 77 28 NS B APFRE E R R HBITE S
BT AP R R T G P B AT SR B S - @

ERBA Ak 1992 iy EEYEEEASCRE » /A8 dEs - JFERRERANZ
= AN E n] RE MR ARy A E 58 77 & B B T e a8 B 3E & N 7 BRI AR -
M52 FH R KPR R o afEITETE & HEURELK) AT B & Z AP BRI 75 i
& 1996 FAhEEEM PR iR 222 EoK > MARIE 1996 FEAREIEE 5 ka8 3 18 >
N IS ek - 50 DLE P XA FE 2 Rk - Bl 3840 15 42 32 e v /2 &5
M - o5 2 - IEERZEF NS = NHEERE AL B OEZ K »
51 A Aok (e 25 1 22 4F - A SRR IR ] 38 5 LT & 25 T BT P R e -

X 2 W Irvani v. Irvani, [2000] 1 Lloyd’s Rep. 412, 423-424 (CA) . JFZ2 K Felix Sparka, Jurisdiction and
Arbitration Clauses in Maritime Documents, p. 144. FTiH“unconscionability” ]y K & 35 A\ 8 77 45 45 2240
W > —77 & H AT BRE L B3 BUE B G A 9 Bk PS5 < 15T - 2/ H. G. Beale, Chitty on
Contracts (London: Sweet & Maxwell, 2004 ), para.7-114. i fTiH“economic duress” )y {RFg#H#IH I A
—IEAEF ARG SE LR YT o B R ) A B B B T R AL o 25 Enimont Overseas A.G. v. Ro
Jugotanker Zadar, (The “Olib” ), [1991] 2 Lloyd’s Rep. 108, 114 (QBD).

5@  Guenter H. Treitel, The Law of Contract ( London: Sweet & Maxwell, 2007 ), para.14-043.

EE R Felix Sparka, Jurisdiction and Arbitration Clauses in Maritime Documents, p. 174.

2@  COGSA 1992,5.2 (1),s3 (1).

XA 2R Primetrade AG v. Ythan Ltd. ( The “Ythan”), [2006] Lloyd’s Rep. 457, at [7]-[8] (QBD).

SX@ 28 Brandt v. Liverpool Steam Navigation Co. Ltd., [1924] 1 K.B. 575 (CA).

£@®  “Where parties agree otherwise than in writing by reference to terms which are in writing, they make an

agreement in writing.” Arbitration Act 1996, s.5 (3).
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— ~ EBIEMRE

Q] b e o B VA 9 S AR 58 (B A B P e o R - 7% S B R SE BRI AE R A A
Y o2 [ 5 A R R o 58 BRI AR AT KT LLAS - 6 555 SE U B B e A5 h B0 A KT ((Inter-
American Convention ) Z#it#JEl o @it — 3% == TR 2 b age < v B BLOL B 201 e
CRZRELAT » B A SE B F IR AL (Federal Arbitration Act; FAA) ZAEETHFAIM
BT BB NE G AL « off PGS | E EEUESEARRER S » INEREE
R 5 B o — MR AR B - @B 2 ~ 3 RIS IR AR A KT B SE PN BB i 15 A K o
i HARUTEREE | Bl —M B o 0B AR RE A EH K > AR 1 &2 —RA#E
BRI o BB A AP EBIE BCUEIEAE - B EEE 2T » B BAEERE -
[ G B HATEEE R PIT | obRIZ SF R A AH B RS - 336 F o &
BT B ZE » g NS INBKER#ELZ B - a
e IR B WA A o — MR T S N B R L 2 B R - (BUNE R 38 A S TE AT
2+ ENERRE SR E fh R iR T | BRI EORIRE » B A M A5 AUONE
W > @FAl R E A PR R — AR R BRI RN - 15 Rl A Bk
Fit TESEBEER (pre-empted ) © @ FF# » BREGERRER (AE8EETF) HRERZZTT
JF R EE S (admiralty law ) TIFEMNVERTEH - altpRmHEiE s #@IE - BiE8C0E
B — R (BEEAERRE S EEEA) - o EX > ERESEARERE
JERI > EER AR S EIE RS BEAEE SR NEREN R BB ERE - D
Ko BRI B e sl ) < BB o et IR INNEIE R R s i 18 > AR A EL

E(0) Inter-American Convention on International Commercial Arbitration, 30 January 1975. i ol lb AKIEH B
FRAT AR & EINTE SR AS o 22 B Heather A. Purcell, “State International Arbitration Statutes: Why They
Matter,” Texas International Arbitration Law Journal, Vol. 32 (1997 ), pp. 525~553 ; David W. Rivkin &
France L. Kellner, “In Support of the FAA: An Argument Against U.S. Adoption of the UNCITRAL Model
Law,” American Review of International Arbitration, Vol. 1 (1990), pp. 535~538 °

27 9 U.S.C. §§ 1-307.

9U.S.C.§2.

22 9 U.S.C. §§ 201, 301 ° BEFH P BIEE AL AU EL S AR REL F3@E A : 9 U.S.C. §§ 208, 307 °
9U.S.C.§2.

22 Gary B. Born, International Commercial Arbitration (Deventer: Kluwer, 2009), p. 141 ; JRZ R

Leonardo D. Graffi, “Securing Harmonized Effects of Arbitration Agreements under the New York

Convention,” Houston Journal of International Law, Vol. 28 (2006 ), pp. 733~736.

FEG) 25 Perry v. Thomas, 482 U.S. 483, 489 (1987) : RIS 9 U.S.C. § 2 fFE 5 3 R Bl it 2 B FR L
K » 2 Moses H. Cone Memorial Hospital v. Mercury Const. Corp., 460 U.S. 1,24 (1983) ©

2:06)  Perry v. Thomas, 482 U.S. 483, 489 (1987) : JRZ K Southland Corp. v. Keating, 465 U.S. 1, 12
(1984) -

S¥0) 2 R Red Cross Line v. Atlantic Fruit Co., 264 U.S. 109, 122 (1924) -

S0 2 W/ Thomas J. Schoenbaum, Admiralty and Maritime Law ( St. Paul: Thomson West, 2004 ), p. 5.

00 BRAKINK art.5. (1) (a) : JRZBH Restatement (Second) of Conflict of Laws § 218 (1988) :

Freundensprung v. Offshore Technical Services, Inc., 379 F.3d 327, 338 f.n. 7 ( 5th Cir. 2004 ) °
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RIFF P RGEEH < 2 - alilgm LS - W IMPE R TRIRE - e Bl B8 5 P9 %
el AR A 2 SR Al > BB RS b > PR L & 38 R &R A& E&EE I BHEE R
B THERRE o o

S HEB) PR NG 5| IR & > T A N R A i) RE AN o B BR A BT o qolth S
EIg R s BB A E7E K % DL UNCITRAL Model Law 8t — %75 (Uniform Arbitration
Act; UAA) RREEA o G IRINAPEE 1S AR A I R A B - (BRI FR A BE M R
RAPEAR & B > BN G R D nT iR I AP EE Bl 2 8 - @

(—) R ES

IR AT HAEDE 2 RRLEE - BRIFGF(EA & @B s B PR RE R < F#

B > S AEAEAT R sl 5522 By B AR - 5L 0R 75 i 2 1 o A B AP K T 9 52 8 A5 S
AT © @RI BT o & m A Ea’ﬁztw%jtfuﬁ““%}\ g B e B E P
Foub B - @A EAE - HEFMEOE LEZEmMRIN G ARG REEHH
MK R TT G B h HA < BoK - GWFEFZ? AR EGR S 2 A
KT B E I A E AR B < 325 AT S AR A - RIS R &
e B &g - A S N A B S FH R E R T - @B #H L - WRIE

X600 2 W Jacada (Europe ), Ltd. v. International Marketing Strategies, Inc., 410 F.3d 701, 710-712 ( 6th Cir.
2005) -°

09 22 W The Restatement (Second) of Conflict of Laws §§ 218, 187, 188 (1988) » W REF W4 » B

~ JHBRZEAE T —#EEH © J1 22 A The Restatement (Second ) of Conflict of Laws § 10 °

L L)\‘F@J%ﬁ:%fﬂ > (ERE AR g N A B #ERYE ¢ Savannah Sugar Refining Corp. v. S. S.
Hudson Deep, 288 F.Supp. 181 (S.D.N.Y. 1968) : Fox v. The Giuseppe Mazzini, 110 F.Supp. 212, 213-
214 (E.D.N.Y. 1953) i Chole Z Fishing., Inc. v. Odyssey Re (London ) Ltd., 109 F.Supp.2d 1236, 1249
(S.D. Cal. 2000) -©

X600  Heather A. Purcell » Hj3E@ > p. 258.

6D UAA BEEINEMR —Z B & (The National Conference of Commissioners on Uniform State Laws;
NCCUSL) B Z 7 iEHA - DUESHFIRT I EEZ% - HEIAS 2000 4 Uniform Arbitration Act
(RUAA 2000) > % 49 JNERFBILEHE A - 27 NCCUSL » http://www.nccusl.org/Update/
ActSearchResults.aspx, % &I% 31 August 2010.

60 Felix Sparka, Jurisdiction and Arbitration Clauses in Maritime Documents, p. 34.

6 9uU.s.C.§2.

26D 2 W Caley v. Gulfstream Aerospace Corp., 428 F.3d 1359, 1369 ( 11th Cir. 2005); Genesco, Inc. v.
Kakiuchi & Co., 815 F.2d 840, 846 (2nd Cir. 1987 ); Medical Development Corp. v. Industrial Molding
Corp., 479 F.2d 345, 348 ( 10th Cir. 1973).

F6 Valero Refining, Inc. v M/T Lauberhorn, 813 F.2d 60, 63-64 ( 5th Cir. 1987) : JRZ2 K Gary B. Born *
International Commercial Arbitration, p. 608.
() “The term ‘agreement in writing’ shall include an arbitral clause in a contract or an arbitration agreement,

signed by the parties or contained in an exchange of letters or telegrams.” Art.2 (2) of the New York

Convention.
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[T EF 0 B BRI MEAGEA R A EFE AES » WHEEH - o hEEE 3
BTN & 2N BB s 155 (B A K R EOR e A B SR E B AMEE 2B g
BUE SNBSS > R~ BCEEEAR - w@ BT LIS AE > (EARE EIRAEEATL]
IAKIAE (R R PR A 2 V2355 o

DL ERGHR nT A - B AR EESE 2, 3 B ALK A K B 58 o BRI B e 75 th B0 A
w0 BLES 1 FE—ARMEEEL - B E R TP BRI R 23785 » PP AE TR
EBE & ST B R AI{E Chole Z Fishing., Inc. v. Odyssey Re (London ) Ltd—% > k&
It Bl FE A 122 52 Mgt I A B0 FRCEL AT B A KU B A 3 1 2L F 2 9K ¢ @ AE Standard Bent Glass
Corp. v. Glassrobots OY —% » EFERIE 251 FIAAT AR B 1 E AT 2 FRE o ol
K 2% B e i A 8 1 2 = F - EbTE IR E S R EGEEE 1 B —R
Bt e 3 1 B < T PRI RZ R E & 3755 » B2 IREUGRHIRFB P EGE SR 2, 3 &l
(56202, 302 fk) MREERSERM EFTETTEEE | B8 2 RE mEIFZMME G - 15
& o BIMEEE J8 AR K Bl 58 YN I B e 755 fh B0 AR S A 2 Z= A > B B g &5 i 2
PRERIRE > 538 F B FRAPERESE 2 eiEZ - @

BRI > ey Ll ey AR LA A 5% 3 M RS A T B A P B B i 3 T LA o IE AR
AT M EGGAT —REA S 1 B 2 MBI TR E A - BT AK)
57 R | THECRAZ BB SE AR R I — 2 - MEPRALATAKIEE 7 fR5E 1 T L
A A [ E B S A 2P B i AR GR B AT R I - @A EE AR TR R » H—Aig
FRRERE R ML IR AUt n 5@ A R & i U7 - afE - SR — BB S < » B0

FECD BRSSO EIRARBTAE R o MK AR MR BRI TR T A R AE L e I

ff o 5 Sphere Drake Ins. PLC v. Marine Towing, Inc., 16 F.3d 666 669-670 ( 5th Cir. 1994 ) ; &5 33

FERIEST AR S W% » W Kahn Lucas Lancaster, Inc. v. Lark Intern. Ltd., 186 F.3d 210, 215-218 (2nd

Cir. 1999) : 56 =Kl F3RERTIRE o R Standard Bent Glass Corp. v. Glassrobots OY, 333 F.3d 440,

449 (3rd Cir. 2003 ).

Art.1 of the Inter-American Convention.

Chole Z Fishing., Inc. v. Odyssey Re (London ) Ltd., 109 F.Supp.2d 1236, 1243-12469 ( S.D. Cal. 2000).

Standard Bent Glass Corp. v. Glassrobots OY, 333 F.3d 440, 448-450 ( 3rd Cir. 2003).

21 Vimar Seguros Y Reaseguros, S.A. v. M/V Sky Reefer, 1993 WL 137483 2-3 (D. Mass ); aff’d 515 U.S.

528; Societe Generale de Surveillance, S.A. v. Raythe European Management and System Company, 643

f.2d 863, 867 (1st Cir. 1981).

@ Siderurgica Del Orinoco (Sidor), C.A. v. Linea Naviera De Cabotaje, C.A., 1999 WL 632870, at 5
( S.D.N.Y. ) ; Paramedics Electromedicina Commercial Ltda. v. GE Medical Systems Information
Technologies, Inc., 2003 WL 23641529, at 7 (S.D.N.Y.) o BFFhEESE 302 6851 I ZE 2 2 HH - Wi
B 202 RIERUES 2 WRATHIUL & 524 sl o 30 AR A A K < AR E - NILARRE En s ines 2~ 3
TG & PR E T AR RTRE - RS 2 RITIRR AR HE RERE o

2@  UNCITRAL E 77 RAAERIERILEIES - 227 The Draft Recommendation on the Interpretation of Art.7 (1),
in UNCITRAL, Settlement of Commercial Disputes: Preparation of Uniform Provisions on Written Form
for Arbitration Agreements, A/CN.9/WG.II//WP.139 para 37, at [13] (2005) ° E2FJR% A A -
22 i Gary B. Born, International Commercial Arbitration, pp. 541~542 : Emmanuel Gaillard & John

Savage (eds.), Fouchard, Gaillard, Goldman on International Commercial Arbitration ( The Hague:
Kluwer, 1999), pp. 375~375 : Albert Jan van den Berg, R. van Delden & H.J. Snijders, Netherlands
Arbitration Law ( Deventer: Kluwer, 1993), p. 149 o HE [ - 55 7 R E SRR SR & ik &2 2%
T —OF A B B B A EEE AT » TR AKIGIET R P MR F M Z G R - 25 Albert Jan van den Berg,
The New York Convention of 1958 ( Deventer: Kluwer, 1981 ), p. 86 °
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P o ade BT PR BB A LA S B AR A A KBRS IR B B 2 3785 » HnT e E i E
15 RE LA Z P i LR AR R FR BT - (H AR A8 LU B8 & A B b a1 Al v BE
PEPE R EZ P TEHR - @

TE(REMS BRI JT 10T » P&k I B 3805 F & 73 B B B v i e N L & 38 E A 1y
e s BRFRAPRIESE 2 R RIASCESRIM B iE R A & B ARG BB SRR
MR F A= AP EESE 1| E—REECEA T > EREEEAR - FHE - F
AR SR ME I N BB > R AR L S5 PN BB R B B A K Z RS B IR %32
B BB R - A A E RS RT - EE R T o Ak
LHBRATER SCE F AR P B L #, - Bl B AR E R B EE - oIk
T a3 MEEEIE A% 5 AR B2 A R BT RS AR P R K 0 K LR LR > EREE B RR L
TR B FRARRILEE 2 RAED - R v I 35 T LA 17 A 2% 5 MR 08 A AR A A Bl 3E
DB 75 i B A KB A < B2 > INEE 897 ) E R N2 - iR A A
#A o INEEH E A ZRE -

(=) HEEHEIEMRERZEAENS

AR A R AR 2 51 18 36 RTRE > B B m s N EAE—RERFEH
HiE o mEPEANECEAER » BEREFRA AL HE S ERGRE B E L EdE <A
& (actual or constructive notice ) ° @ATaE#EH] A& ( constructive notice ) 7 F5 % R
K< BAMESI - Rl 2 fe R IR 22K < w5 B H I o effERRRESS Hi 1 A R BRI IE 2
Lo IR > A (RS AR BLA) b S8 0% S A S ISR 28 3 P A i P A N BEL R A A R A A - AL
HEE T BRI AR R AR B E R ACHERZFE A A -0

EREEEF I ERARZICXNERE - 5 L BB R AR 5 A &0k

Albert Jan van den Berg, Netherlands Arbitration Law, p. 87.

FUAIKIAKIEE 2 6658 2 1H > EHWHIERESER ANMZHECGE EFE S S MEER - T+
LIZEL BT - 2 RATEE -

T 2R/ Thomson CSF, S.A. v. American Arbitration Ass’n, 64 F.3d 773, 776 (2nd Cir. 1995).

EA() Salim Oleochemicals, Inc. v. M/V Shropshire, 169 F.Supp.2d 194, 198 ( S.D.N.Y.); Midland Tar Distillers,
Inc. v. M/T Lotus, 362 F.Supp. 1311, 1313 (S.D.N.Y.) : /22K William Tetley, Marine Cargo Claims
( Toronto: Thompson Carswell, 2008 ), pp. 1450~1451.

@  Michael H. Bagot & Dana A. Henderson, “Not party, Not bound? Not necessarily: Binding Third Parties to
Maritime Arbitration,” Tulane Maritime Law Journal, Vol. 26 (2002), pp. 452~453 : J122 H William
Tetley, Marine Cargo Claims, pp. 1450~1451.

EER() 22 L Duferco Steel Inc. v. M/V Kalisti, 121 F.3d 321, 325 ( 7th Cir. 1997); State Trading Corp. of India,
Ltd. v. Grunstad Shipping Corp. (Belgium ) N.V., 582 F. Supp. 1523, 1524 (S.D.N.Y. 1984) : JRZ K
John P. McMahon, “The Hague Rules and Incorporation of Charter Party Arbitration Clauses into Bills of
Lading,” Journal of Maritime Law and Commerce, Vol. 2 (1970), pp. 1~7.

260 Salim Oleochemicals, Inc. v. M/V Shropshire, 169 F.Supp.2d 194, 198-199 (S.D.N.Y.); In re Southwind
Shipping Co., S.A., 709 F. Supp. 79, 82-83 (S.D.N.Y. 1989).
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T EAERREE - oA IRy A A LR SR B e < TR AN - TSR AR 51 A fRE A

)< SHE R ITE N > it A 5H FREERTF 51 E RE SRR A
Tl o U R B B A R N D o Pl > AIEERE TR 5B RS
B T 2B > i B R BAEE 1 S50 2 REEAEE 2 ~ 3 T A AR B & BHAR T /E ©
ANRGSCATIL » ERBIEE « BT EGESE 2 REPATE MRS EEN - SRR
R LA B SE U [ ¢ o 55 rh B A RO [ o AP B Tk - AL - RS 23 5| 1B P 7 v
REHFFSAPEIEDE 2 R R F T - ©

(=) HEESSIEHERZ ATHRE

0 ik B 38 77 0| i\ R AR AT & B A BB e B — ﬂfi:ffZFPf&
WaRRE S A E S A ke I S TS A A B FER IR o It vb I 58 Bl a2
AN P K] ZZBRE - FESE LL“unconscionability” 57 HI 5 21 BT 15 - 8’6‘1‘5%@6—%%
H ( Uniform Commercial Code : UCC ) Bl » 77 2247 sl 32 K 5% 3K 4% 1L e 32 /€ %
“unconscionable” » A Bt 13 4 48 32 0] M FHF R A SR B K @E A - @ A7 3H
“unconscionability” » —#% [ 5 R ELKTERE T 22 K1 (an overall imbalance of the
contract) Z 1B » I L& F AR B HEIEE (absence of a meaningful choice) 5%
Blo @i b LA RGNS - A BEREK BN EE Y A AT ST 0 A6
& DI E EE S ARG K) A 7 55 T 32 %€ #8 B “unconscionable” © @ {E#L B 77751 &
HEMGR K ZAF o AP E AR K2 5 18 B “unconscionable” » BLLL [Pk E A A B
JIHIET » B E AR KA ] R A~ 2 LLEERE “unconscionability” > WA ZH %

236D 4l Duferco Steel Inc. v. M/V Kalisti, 121 F.3d 321 ( 7th Cir. 1997).

2x® 4 Thyssen, Inc. v. M/V Markos N, 1999 A.M.C. 2515, 2519-2520 ( S.D.N.Y. 1999).

Bt Gary B. Born, International Commercial Arbitration, p. 695; Martin Davis, “Litigation Fights Back:
Avoiding the Effect of Arbitration Clauses in Charterparty Bills of Lading,” Journal of Maritime Law and
Commerce, Vol. 35 (2004 ), pp. 626~627.

O MR FE 2 T (—) PUTNEER e

FH® AR EEFE RS S E ORI X I LR AT o ABUE IR RS EEEE 2 R
— AR AR AR T R B 5 T2 © 4l Nissho Iwai Corp. v. M/V Joy Sea, 1999 WL 970335 at 3 ( E.D.
La. 1999) : AZEFEHE BT 5B G R0 - L AR EIESE 2 - W PITAEE
T E & PR JREL - LT -

£@0  Felix Sparka, Jurisdiction and Arbitration Clauses in Maritime Documents, p. 131.

Z:@D  “If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable
at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the
contract without the unconscionable clause, or it may so limit the application of any unconscionable clause
as to avoid any unconscionable result.” UCC § 2-302. (1). HEZRARHE UCC § 2-102 » UCC {8 B —fi% s
FEAZ S A VS E R - {H UCC § 2-302 A&7 & “unconscionability” 5 HI & #% &5 i B4 £ 3 3
2L EEFH o 22 7 Restatement (Second ) of Contracts § 208 (1981).

1@  Allen E. Farnsworth, Farnsworth on Contracts (New York: Aspen Publishers, 2004 ), pp. 582~584.

k@ M. P. Ellinghaus, “In Defense of Unconscionability,” Yale Law Journal, Vol. 78 (1969 ), pp. 766~767.
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BE-EEFASGEAL TL/%'IJ@% EE KIS EE - WS & fEEEE B PR TE E
HE R NAER < AP - 5 E S AKESREE SR EBHE > RESE AT RECH
a0 AEARBE S I gk F‘EZ%\%UI—I% rﬁﬁzJﬂ:mi“éft@%ﬁzﬂ&*hﬁT%@“unconsclonable” ’
BRIETENG (&8 ) o] BE mnd R E 2R RS E S AT S 28 H & - IFEREE
P frh ik T A L © 0

(W) SEEHSIEHMARREE=IFEAZIRAN

A b fEEEE TR E AP BRRT ST A I 3# 3 “unconscionability” i HIl %}
FE R BRI T < Bt F N ARAYRTE ¢« M a5 258 =F5 A N84
R T 2 KB FRE & 3 7575 (Federal Bill of Lading Act) » W RHE EE T B A
n]EE e N FaRE R BN ZRER » HAEIE A Iy 52 2] #5558 77 A sl U B 25 &
e @T@%ﬁ‘ BLKE—MGERE » JRFhE e & B AT nlge 2 (h & i R o 9E 75
FiEE WEEE - BEBSE A A2 E BRI s BT 2 B
ﬁ%ﬁé%ﬁﬂ—?ﬁ%fﬂﬁm (theory of implied consent) # * @/ TR E B NF KB HEE
ZFORME » WAEBIEEEEFERE AR R 0 BREAERR ARG EEFAECE (4]
) ZEBEFETIE - ®

50 2 Vimar Seguros y Reaseguros, S.A. v. M/V Sky Reefer, 515 U.S. 528 (1995).

SEOD Vimar Seguros y Reaseguros, S.A. v. M/V Sky Reefer, 1993 WL 137483 at *4 ( D. Mass. ), aff’d 515 U.S.
528.

B Notes, “Ocean Bill of Lading and Some Problems of Conflict of Laws,” Columbia Law Review, Vol. 58

(1958), pp. 212~223.

ZF® 2K Daisy Mfg. Co., Inc. v. NCR Corp., 29 F.3d 389, 392 ( 8th Cir. 1094 ); Fisser v. International Bank,
282 F.2d 231, 233 (2nd Cir. 1960). Bf7%ELE2E FLfAR > SRR M il 22 IR H > 1S IE PR ImaEE
FAZMEB IR > BEAR— G FEREMGIE (incorporation by reference ) ~ % &

(assumption ) ~ fXHE (agency) -~ ¥@EEM AP (veil-piercing) ~ £ 5 (estoppel ) FHF 5 o 22 K
American Bureau of Shipping v. Tencara Shipyard S.P.A., 170 F.3d 349, 352 (2nd Cir. 1999); Thomson
CSF, S.A. v. American Arbitration Ass’n, 64 F.3d 773, 776 (2nd Cir. 1995 ) ; Michael H. Bagot & Dana A.
Henderson, “Not party, Not bound? Not necessarily: Binding Third Parties to Maritime Arbitration,” p. 436;
Charles Lee Eisen, “What Arbitration Agreement? Compelling Non-Signatories to Arbitrate,” Dispute
Resolution Journal, Vol. 56 (July 2001 ), pp. 40~42.

SEOD Salim Oleochemicals, Inc. v. M/V Shropshire, 169 F.Supp.2d 194, 200 ( S.D.N.Y.); Thyssen, Inc. v. M/V
Markos N, 1999 A.M.C. 2515, 2523 (S.D.N.Y. 1999).

X% F.D. Import & Export Corp. v. M/V Reefer Sun, 248 F. Supp.2d 240, 248-249 ( S.D.N.Y. 2002 ); Thyssen,
Inc. v. M/V Markos N, 1999 A.M.C. 2515, 2523 (S.D.N.Y. 1999); Kanematsu Corp. v. M/V Gretchen W,
897 F. Supp. 1314, 1317 (D. Org. 1995).
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EE B IR # B AR SRR R 2 R

g EEVEZRACBIEEEAE - el Rt aH RS E ERYER A TRE
B —EFHE A ETETT - ofiiE S < > BRTH#ER DBV ERERCBIRE AR 0 R
KR - wH —BEEFEZE ST (Comite Maritime International; CMI) A& 2 EIF
HHIBER - 0B ¢ 1924 FHEEFE M —HHIEIFERAK) (B HHT) > 1968 FA0H ZE/H
e s (LA R RNERTRE A - —FaMmEa LA ) - B 1979 4
Frlsd sk e e & - HHIM UNCITRAL FR#EE)ZRI1/AK] > BEE - 1978 FiELEHL
HJ ( The Hamburg Rules ) ~ 1980 4F % i A K EE 2008 4 EEFr FHEHHI ( The Rotterdam
Rules ) o —#%Gm# LU » 78 55 B RIS R A # RS 1] S85%& AAZ55 > T UNCITRAL /A4
B2 R AT G 8 A PR 2 PREE o DL N Bl & 3% ARSI DLERET -

— BEFRAIRER

o AR R Ry - SR HRE R s G R 75 fh R ek < AR BT - (A
FH R AL - 800 o5 B R B R 3 IR O R TR JEE T AR AT R 0 BE » @] UNCITRAL
B R AR — S 7 I BLAIBE R < BHAYAZES » BB 38 Z3 M BB E T R il B at - 8B
FEERSR (EREASCHTBG fg % ~ 2 l) MAR&EFE(T UNCITRAL #8224
RN IAY SES ST A= CieeaRlir e STk RN RSP | IV 7 S0 peaut it )

—EEHA

(—) BEERAEER

1978 AFHIGT @M < EERA] - 5 1992 FREEHE kR B E AL - M
WS R o B RS R B R A iR 0T Rl AR R ORI - R RSB e KR N (ARTT)

0 BIRR HIBEA - IBEEMERMEER > 1 13 RET O BEE H 4 BRTER > BEIERE
(B> 2007 4F) » H5°

O BBMHBEBEEEAKEN > 2RERE > FBEE—IBEANBEREER - 5 13~19: iRHT 0 B
EoHSe

W B RIBEAR (AR - 20024)  H 7 #AYL . THEBRZAEMRK] - H 108 -

SOY B CMI 7Yy > 2’ http://www.comitemaritime.org/histo/his.html, 7% %I 31 August 2010.

W FEARIE > REFUBEIES (2L T 2008 F) 0 H 26~27 : BIIREE > FUBEIE —IBEIEAIEREL
B H15~16°

Q) ER - BESBIEEBEEEEME 0 H 243 ~ 298~299 ~ 306 °

FEM 1980 4 % AUGE AR R AR AERL » B OCHTR B R ATGE AR > H 2009 4 EERH R AINEE 2
B E LK) » TR - 22 7 Felix Sparka, Jurisdiction and Arbitration Clauses in Maritime Documents,

pp. 196~197.
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BAGEE N (577) Rl i o OffEIREZE B Bl RS - 8 =5 R B 500 A St e
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K)o LS & o (5 R R R 2 i v B ) ol o I — 7 7 LA A B R A S it - f
Z’{t%@tttiﬁﬁ'inﬁé ST A H AR B RFAG 36 & o DL — 25 R B 4 4 [ B A
T& 5 F 7 92 & AT BE ©

ir

*é*

(=) BERANEHEES AR HE

3 R ol FH o (B i 2 5% - R R BB TR A Rk K AR TR oF BRI RS R & U
328 BERATE R EERE TR B AR A o H e o BB -
Whas b B EH e - OEFHZES  SIFEARAER - B5EF 0 O L JLE
BB EAER - BARLZEABLE > ] E — 2 F o O EHHTE I
PRI RR AR E A1 > BEAG B PR B AR o R o o Ja — 20 o

HR > BPEEREZR ] E BB 22T EHAAIBHET - #5877 5]
RO ZE B R BIGERA (special annotation ) 251 EAREKIME R » WS 2 > BIE
ok ZARAMESI ] (express reference ) (RN SLKI &R » BRI B G357 S 25
=R N o CHHE B Tk S B VENT 5 TR — 8L -

R T E— D SR A 3 (seat of arbitration ) EiEZ & : HEHAIEE

FE@  Felix Sparka, Jurisdiction and Arbitration Clauses in Maritime Documents, p. 189.

FE@  Felix Sparka, Jurisdiction and Arbitration Clauses in Maritime Documents, p. 190.

ZF@  Art.14 (3) of the Hamburg Rules ; /22 . William Tetley, “The Hamburg Rules — A Commentary,”
Lloyd’s Maritime and Commercial Law Quarterly (1979), pp. 1~16.

FE@  Felix Sparka, Jurisdiction and Arbitration Clauses in Maritime Documents, p. 190.

@ 28 art.2 (1) of the Hamburg Rules.

HEM®  HESHAREEAMREIRE <) ARSI S E AR KK 0 2 7 art.23 (1) of the Hamburg
Rules.

SE@  Art.10. (b) of the Hague-Visby Rules.

M BRI EEPEHEEA T REE 2SR - 2 A William Tetley, “Bills of Lading and the Conflict of
Laws,” in Berlingieri et al. (eds.), The Hamburg Rules: A Choice for the E.E.C.? ( Antwerpen: MAKLU,
1994 ), pp. 78~81.

()  Art.22 (1) of the Hamburg Rules.

£  Art.l (8) of the Hamburg Rules.

(D) Felix Sparka, Jurisdiction and Arbitration Clauses in Maritime Documents, p. 195.

@  Art.22 (2) of the Hamburg Rules.



TR A K B LA R A S RE TR (B a2 U 83

22 %8 3 HERAET : MPEFEFHE (shall ) 7EREE A (claimant) #E &2 N7 HiEE 2 —iE
17 BEEREAS A sl R AT e - B2ROMEAS L (ATIR BT B & & 8 2 ko
B AEE ARG 224 ) SEdAR sl EEE > B R R FOE E & it > (B BRI FE K BY
W o WIRAINE » FLA AR B AL F N BRI (B RMRE A ~ (hEH
REHLANSE - S HE B A BB S &2 EE RN ) o BAEEPTEBEES
= BREEENEEEA] SUREEMEMNACESIREZ T AN B » SEEF AN
22 56 3 HEIAMEERESFRE AN (Z28)7) HFLLEGEREYHE®E (REEZE
NS BRI ) 1 21 DL A B B 0 £ (ki > 4 i 58 H AR B BB BUS B B 2 R
Fp el L E AR E (WA TSP 2 3R ) o ORIkt 238 E - HIEFRERAR
HEEE  SMEMESMTEER SEE LR (A &P ERR O RS ) » &
PERE Fp & HETT » T RERE (B R Fr AN [F] B B EERE 1710 22 1 [R) Ml - 5 28 [A) [l SR B 47 38
A TR - HIRTEE A o OMEGR PR - B S AT B8 28 28 H M BE 22 B
P ER AP EAR Fp ZHETT o BLIMRE B B AR P2 R 2 IREE > (] Pk R IR (BE
AFFABLAREL ) o] sk o EEERED - (HEE S N R e S B (0 5 R B S ik
B BARERRINER] ) nIREE R E R - ~—EReE S| B2 A8 E (R m O b
Flix | < BB o

an B > EERRIAAGEE R LR EEF MR > HREXEHRE R
FRRE > P IR o X0 B S| B R TR HAME TR o | R A IR AR B A B ik & B2
Koo Bl E EEB SR L (AL ) W —20 0 JMER 1 E R EPEMCE
TR > i REH AR IR A BB A B A KIS B A P B e U B 2 85 1) o DIARAT A
KBl > REA T AR ¢ B T BT (e S b i R » 77 A A 22 A0 S A R R Ik
R o A T M R e AR o R HLA R R R BRSNS (B
) VERCERS > FH SRS A K (5 R B pas < T 2UELA: » B R iR NS

FH® “The arbitration proceedings shall, at the option of the claimant, be instituted at one of the following places:
(a) a place in a State within whose territory is situated: (i) the principal place of business of the
defendant or, in the absence thereof, the habitual residence of the defendant; or (ii) the place where the
contract was made, provided that the defendant has there a place of business, branch or agency through
which the contract was made; or (iii) the port of loading or the port of discharge; or (5) any place
designated for that purpose in the arbitration clause or agreement. Art.22 (3) of the Hamburg Rules.

M SRS EDEER  H 11 BREEANSARAMRmEEZEEH 2R - BEFEE
& > H 10~13 : JRZ2 5 Nigel Blackaby, et al., Redfern and Hunter on International Arbitration, pp.
112~116.

@ BB L R IIRE - 2GR > (hRPEHTER 0 H 204~206 : Nigel Blackaby, et
al., Redfern and Hunter on International Arbitration, pp. 180~184.

A i » (hEIRFTER © E 206 ¢ Nigel Blackaby, et al., Redfern and Hunter on International Arbitration,
pp. 181~182.

£ 2 Felix Sparka, Jurisdiction and Arbitration Clauses in Maritime Documents, p. 191, &£ 1208 i3l &
fef o
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(anfhgiith) SEEE AR > RNTH > O-FGHEAANZER o HEERAE
B < s - BRE1E H AN HG A XA —ERZEEIREZ )T < Y - 358

Wi

= BEAAA

(—) ERSAHRIEHER

UNCITRAL 2 1996 F&HEfEFRE FEEYiE R & BB BLA R BHEE T 5 5t
FeiamdE Y ¢ AR TE BB A T8 B WA G R 7 A M B % A2 S B PE E ) & Rihit -
Bl FlikSEm 0 UNCITRAL GEEFH B BIBEAHARSR R 775« Hirp > CMI 1A —13 i
A AKIHE - DS UNCITRAL fR#N o ORERAEBERIEET - 72 2008 Hi#EIE UK
Ao L [ 2REEERE EEEEEYEE S AR ] (Bl—WRATRZ EERF PR ) W2
2009 FEHIET - ©

RIS EER PHAIZE 5 R28 1 THEHLEE 1 58 1 1H > HAEE RELAC S FER
Pl B o SR LAY ¢ BRIGEBSER AL o SZHLEE B B n] fE AL A E AR L o DL
PR B o EERF PR HE R A G Ml ~ Y2 aE M ~ S& IR R ) kR 5L A A A R
BNZIE - OFLIEEEBELS - FiaisR RS s BERBRT
] BELEE > R PHEL RIS A 8 Bt o RS PRI R B (F A (238 52 TR - 1 1%
VE BRI R RN iR B ONERASORERIE R LU FE R
#% (electronic transport records) ZJEINHEIT o ORI HABEEAK) - EERFHRAIRAR
R B K o OB AES G - BRI AKX HLHE [ E &R 2K

@ BREAIAKILAL  HAMBEBEMRAKEEEF NEEENZES > 128, art4 (1) (b) of the
European Convention on International Commercial Arbitration 1961 » HH SC583 3 & 55 A A5 #1388 @ (& i -
EER() UNCITRAL, Possible Future Work on Transport Law: Report of the Secretary General, A/CN.9/497 para 2
(2001).
@  CMI Draft Instrument on Transport Law * & #{ /2 CMI Yearbook 2001, pp. 532~597.
@  UNCITRAL, Preliminary Draft Instrument on the Carriage of Goods by Sea, A/CN.9/WGIII/WP.21
(2002).
@  Felix Sparka, Jurisdiction and Arbitration Clauses in Maritime Documents, p. 198.
F@® Art.5 (1),1 (1) of the Rotterdam Rules.
@  Art.5 (1) of the Rotterdam Rules.
@ EERR AR A RIE M MR S HARE SR H R R R B A0 SR o 22 /L Alexander von Ziegler,
“Jurisdiction and Forum Selection Clauses in a Modern Law on Carriage of Goods by Sea,” in Davies
(eds.), Jurisdiction and Forum Selection in International Maritime Law, (2005), pp. 85~91; G. J. van
der Ziel, Survey on History and Concept (International Symposium on UNCITRAL’s Attempt towards
Global Unification of Transport Law ), ( TransportR, 2004 ), pp. 275, 276~277.
SE@®  Art.l (15), (16) of the Rotterdam Rules.
@M 2R Art.l (17)- (22), and art.8-10 of the Rotterdam Rules.
FE@  Art.6 of the Rotterdam Rules.
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(volume contracts ) » O F ¥} HLPREUE: B ER & D+ ASLUEW R E 12 1861
T DURE 38 R B O AR B B i e KB o OFEE FER FHR AT € B8 R
ZHEL S AR ELE - BRI A R S S R PR B R RS EIE R H T 2\
DL OS] S B A & B T T A A AR T U B — R R B B

=
SO o

(=) BEARRIEEEES AR AR

QTR E AR o FERE FHRL R T R 38 25 (h B R SRV E A BB A o (DR A B 1K
ZIEREE - BRI TR PR A B 3 €8 R AU DL SRR < i B2 - B — P I O
HEERBIEET ~ 2 BT N BOEAEIN TR A AGEA - OHZ > R
FHAERIRAT R B E ] » B C# o Bt » BRLGEZE N FBEEZRKE
HF o KIE NG N Y0EEE K —ER M E - B« (PR e/ ~ 8% AFT
FEHL (A A& B R s AR Tl - SRR N2 AT ) ~ ORI EZ &
M~ SE R BRI RE A BT b Bl BT ) 5 A 2 o v e A T S T AR B o ODIE ET 40T [ v R
Al > #EHBRGE S NEEFEA > DIHEER M2 B TE SR REZHR

B AR E B2 1E E 24T (volume contracts ) ZAPERBEFR » BERFFHELRI S ET A #1414
HiE o MRIBES 75 R5E 3 TH > {E@ BIER K TE T M > R E E B R K I e #k
EHEANLH > MBI EESE AMEGEEP] (individually negotiated ) ] » BLEZEKILL
REEENH (prominent statement) & J7 I8 MIFE G FTEE » AR E FH AEZ K]
RE AR AT B B e R - DS 2 - HIER T - BIEHEE S A BEEA > B8
HAPE i R P B K E o T3 = NBEAERFE BRI IR 52 21 € 858 12 52K fh Z ki
AR > RS ¢ AP R E P RO ES 75 RS 2 THER b FOMESME - HAE = AUk
BRI & & R R A - HOE R B EBE i 88 = Nz kS s i - @

BRI S 38 5 | E (B AR A Bk B S AR IR A E E N 28 ANBEE
—FPE N BERFHRANEE 7 RIASCHE - L0 A 0 A0 2240 85 N B I AR 224

SE@ PR E SR AT o I E R SE BE A S S W EATE o R E S K E R R B P DL — s R
AN EE R B R Y 2 E RN o 22H art.1 (2) of the Rotterdam rules. F32EEM S T i
THEEK) X FB % service contracts ° 22 46 U.S.C. § 40102 (20).

@  Art.80, 79 of the Rotterdam Rules.

@  Francesco Berlingieri, Freedom of Contract under the Rules; Forum and Arbitration Clauses ( TransportR,
2004), p. 303 5 JRZ L William Tetley, “Reform of Carriage of Goods — The UNCITRAL Project Draft
and Senate COGSA’ 99,” Tulane Maritime Law Journal, Vol. 28 (2003 ), pp. 1~10.

@  EEERRAIGOABS S TR | FEE -

FE@®  Art.3,75,1 (17) of the Rotterdam Rules.

@ Art.75 (2) (b) (i), 1 (29) of the Rotterdam Rules.

@  Art.75 (2) of the Rotterdam Rules.

FE@®  Art.75 (3) of the Rotterdam Rules.

FE@®  Art.75 (4) of the Rotterdam Rules.
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N 2B NEGGESR =R A o DL RES 76 RE8 2 THAUE » IBIEERE (B
GRERTY ) LRI AAIEMEGE - BRIEHE S E O F bl 5 W A0 5210 23T H 1 Bl
EH A ARSI (specific reference ) a% AN EAKI & P E B - S HIZE 75 628 2 IH
B A LD R - @

i _E Rl - R P AR G R IR (B Rk 2 315 - BRI AT L - 2 LU
HFE € it 77 2K PRER T B i asn) € fh sttt - SR R R 2 G AR il 4 &
HEY - BE0EE - € ECHEERAHEF - 0] B—3 - f > BRI R
B RS > SRFRFAAIBGERE M (opt-in ) + KK B RIIREZZAHBE 0L - BIA %2
FIR o @ILSERERE R HE B1Y » PHEREZR - ®

18~ B xR E ST AR R

N7 o 2 R B P B R I B B BT Z L5 RN EE > T 2 i i 455
B NEE - AR B Bl i i B IR AT B AR BN 3 TR 5] 1 R AR B fh 2
0 BWUNCITRAL #85% LK) A0 Ee AL I B R RS PRI » B 375 ek 3 5 322 B B/ i
BB A B AR B 2 i B th &2 KO 3 DU RS (B i BRE T BRI i B i s B 5f AN BB LAl -
WESTIRBUR S BB S )T < M 4 o ML EATE - fRE MBI T B LA~ —E
REZEIREE F AP E AR - fZ » I RAKIBERE PR PR E R E < 72
o ] Big BTG TR R E e AR - AR ERIE G E R R KNS 0 fEE
PR e e i 8 8 73 i L Al v 1 B B B PR ST 8 B R R < R » S B R
B R B S B N LLERES > LUK RS R B AH BR A A1 LLER AT -

—  fPEIRIR 2 — AR AR &8

IRIEMPEGELE 1 658 3 THMUT « B L E MR - IKRES 3 P51 JEM
E o LIEM TR ERITR » WAREEAES - W EMhEmET A E S AEZSL
LLag B[R TR AT & TR R o I gk v Bl R il b 8 o gt T2 3 L 1A g )92 B e sl v
BRI EGE BRI EIEESTE A - IR EGESE 1 5 4 THEMUE - BEAH
XE Sy EH - EE - S SHMECDT S - BERAMEAEE > AR
i E e AL o E 2 A TRERARTRE < M B e NV A LU R N AR B - &

L@  Art.7 of the Rotterdam Rules.

L@  Art.76. (2) of the Rotterdam Rules.

L@  Art.78 of the Rotterdam Rules.

O FRE A B EER SRR MR AR TR A ARG - EEERER S (AR ) s AR B
FEALRI - RLHE TR H S SR P B A (T A L B 2 3K - 22 . Anthony Diamond, “The Next Sea Carriage
Convention?” Lloyd’s Maritime and Commerce Law Quarterly (2008), pp. 135~186.

G MER BEEZBEEBEEEHEME 0 H313~314-
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PRI A A Bl i 5 B SR N LA B - B P B i a2 N B AR IREUE RREE < 3255
INRESRM B AT A E B ANES - ORFREER  BEBEFEEMEGRRZEL
o AUER A ~ RS ~ PR E - QIR B A M G BT & fhEE
RUREZLIE » MEZE A 5 A E A I ] Az ek - ®

1 E B KRR BT PR U (BB DR R - 21RE 67 4
04 RRFREREHEREERES 3 A 500 [HEBF SO E A E R AR R
Jiggt ] REM - BERMEES LM o T R SCRT R B AR A
) B e SE R N A B AT B O AN - ELmE E AR ERE » HEhAEFEA
BHEY > HERTAESE NS CEY - HIRPEE RS HER N H T8 HiE
BEHCAN  BEFEASERMCET - OFEREHLEBRMLRGCEYE - ®
MR EABT R 92 FER E R RS E & akbh B LR AR IE R e okesk - U5 T8#E
S EAER NS RETT S o AP RGR R BRER A MEZEEN  fh
RERSPRITERK ] == > hRIEE TEHFARS ] Zimdh o HRle o8BS CUEE
o HEH TRRA e RN > MARREMERN] 5 » ARBIATIHEE T E A
ZIEHE - MUEEE S -

- HEEHS| BRI MRER IS

TEH &R 7y LA B R R EL A E (8 - R - (PR AIFEIE - Mtk
FH A1 RS B AR BRI BT - 75 (AR BRI T B & (B sk - BERs % 5| i
PRFGE S 15 9 4 5 R Edma < 80T 2 I R A A2 LEMER SR  fhEiAfE R
E o EFEANENE - EREGEAEK 0 RERA MR AERE - WA AR o BEE
75 W] PR 5 B/ N RE AR & S - (H AT E R 51 TR A 22K - 1/ fin 2240 1 & i & i
FOo MR ERBAMBLEE  Hit > REMHBIEEA TR - OMEREERS
ARG » Lol S HEE RS = A NEZ B RS 75 51 B R A
Ay o B A aa oy X e MEAR IRV A L EEBTAI D PRt BT R RS2y | TP RBE S R - B
REY e B E R . O (b8 85 38 73 Al B RGN B SR - R A0S
DI Hid 2B i N BB PR A > O] (B8R IT A TE L ~C 38 1 i &

HE® AT hEER 0 H 75~76 ¢

@ N BERESBIEEBEEESGE 0 H 325 SI2RETE > IBEARE C H 186 : MEETE
BEEAm (21 =K > 20054F) > H 479 °

@ R BERESBIEEABEEESRE 0 53240

M 2 ZAMEN BRESBIEABEEEIEHE 0 H 324 MR IBEIAR 0 H 146

M 2 WEBSAE LEREZEES M o REEMIEE 60 R 1 HHIAN - #iIFE S RIGRE.ZM
FAKLE o MR EEE R B - BB AR CE - BIRHBE  RRIEEH - KIEHIES
60 55 1 TH » #EF BIAIRE CAHBIRUE o MR ML S RIS - B E & R i MK I M SR
E o

F@  FURZE FUBEE - IBEIEMIESRRES 0 H 286~287 ¢

FE BN  FUBEIE—IBEIEMIEREEE - =287 -
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W GEE NSRS HEL R AR N < GB35 B RGBS PR = A A - #15
< WEERE A NERER T AE - B PRI R < S
I A | R R A AT 5 | o R - (T ST i 3 B ik L - @51 R 3R i R
TfE$E S| (R A B2 & A B K - s 38 2 95 i B B Rk 5 | L Bk 5 RE 25 < 3K
73 M e R B R8Ty LB a5l E MR UE AP EE = - 2EE R A
o R Bl T RE 7R 5 E R AT H 5 | (R i 3250 Z A BB - T T R R 25 20
=FPE A o OFEE TR (T A OR AR SCEE AR T L ARG [hEa=E ]
A S E R AE AR 45 H 51 (R AR 22K A B Rk - BHIRB AN A B F A <G 77
BERA NS - HEIE AT S & S - B (AR S AT s ek - A (P & ik
K EREHIE - A0 EAE AR RS 5 M RE 0 B R B R M B 2 S SRR B
L AIERFE > KEIA RN S BE R A8 =58 NPT iREE -
Tl 523 7R IR R e 2 38 27 5| B e M) A AR WA © LLEk R 77 5l & J A 3240
BRG] - Sl E G EE] T3 R 3RK < MRS B AR EET | > 5
M) BARELK) Bk WA RE N INEMHRT ] %> OLLRFE - M
WM E RS AR - 20 REY 87 4F 11 A 9 H 5 EETFABUATHREER & IRFHEE 22 9IRS
a0 O 2 BRAGERESEH ¢ ANECEREIHMERCHEL [ 9] ARG BLK Z BUE | T I AR B A
R KIE » MR A MMRAEE - HE 2 HRFEHERTF AL MM
& o R N E R TR IR P MK T A A AIEERTE =5
G NESF R BRI A S 2 BRI - (R8RS 51 K - MEEREZE =55 A A ¥
AR B LA s AT S FT & - B RS BGE N B 28 = 55 A2 A &t
i o (S LR B T B S B LR R FR B B B IR TT o TR ERE o

= BEAHAEESFMRIRR IR
BB A R 88 4T EAMBIE - A L2 IR IR LA > (HBAH S
RESH LR L B - AU B R B o OIRBRHTIEATIRREER 78 58 1 2 8- 46

BEHEEE T REEOFH CSHERBZFTA MR - EEOESEARER
TSI TREBGES TR - 2 #3275 P R sl B RIGC B 2R < 28 78 k28 3 JHH

() 2 T.W. Thomas & Co., Ltd. v. Portsea Steamship Co., Ltd., [1912] A.C. 1, 6 [HL]; The “Annefield”,
[1971] 1 Lloyd’s Rep. 1, 4 (CA); The Rena K, [1979] Q.B. 377, 390-391 ( QBD); The Nerano, [1996] 1
Lloyd’s Rep. 1, 4 (CA); Guenter H. Treitel/Francis M.B. Reynolds, Carver on Bills of Lading ( London:
Sweet & Maxwell, 2005), p. 95.

@ 25 Duferco Steel Inc. v. M/V Kalisti, 121 F.3d 321, 325 ( 7th Cir. 1997); State Trading Corp. of India,
Ltd. v. Grunstad Shipping Corp. (Belgium )N.V., 582 F. Supp. 1523, 1524 (S.D.N.Y. 1984 ) : JRZ K
John P. McMahon, “The Hague Rules and Incorporation of Charter Party Arbitration Clauses into Bills of
Lading,” Journal of Maritime Law and Commerce, Vol. 2 (1970), pp. 1~7.

HE R BEE H 1730

HE® s AR 94 TR TS 7 RRFREHERER -

@ fER - BERESEBEEABEEEFE RS 5322
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# o FLELIR -

W TP USRI 22 5 3 S AR o 1 IEEE B 1 o AR R R 2
BN RGE GBI B2 LR E & RS HAE 1T o IR » e 5% LLRR 1 0 2%
AR B T B BRI R 0 A SRR o AT it 2 1
EIRE B LA ] EE IR AT R ESEN BB - i
BB 32 5 R 0 203 » S92 6977 0 N Z R ARSI BRI R — 2 & » DMLY
W TTABOR L RI HRRAs L B TR ETRIE o (BTG 78 R L
WA AR > R EHEPRBUAAR AR S & T745 > ST AR R BT
RAA LT » HIRFESH AT *

G 0 R T8 R 2 TR DRI B ECE - IS AR
¥ EISRBLETIE ) SZ BRI (5408 % A ) BIRR 2 2 AU LU -
ERIESI BB T > RUBRAT B AIER S R - B A
R » A B PR RO A B - AR TR AR NE (AR
BRI BT ) - AAA AL B S PRI S I REIRS - WIS
— LR A B = A o B MR A2 A B = AT A T2 M 5
WA e o B A0 P08 O DR R T B R T B AR 2 [RAEEA ] RALER A [
) BE MBS o TS SR B (5 TSR (ST
) B - PRt BEFRAAGTR [RAESA L FERRRITHEEE - 6%
FERE RS ERRIRE T A QIERERSE SR A ZEA > REMELRRLE
BERMA LN ©

HA > UGRGLEE 78 WRAE 2 THSH MU ILA] - BEIRR I E () (R P 2
£F S PR i A R o SR » SRR SUABRI E (S M2 A » PR SR 25 F19 A
LA N S 3 B 1 20 A A T (2 Sy » RSB M > L B A 7
HERRS + {E ELBOR S B o ERGIESS 78 55 2 SR + TS AR |+ IR
B B BT o SR > R 3 AR D B R A B T LS
R - BSOSO ) ZAF o FET A BT M (5
FRERAN ) o RIS & - 0 R B D 25 0 A o bt o 38
R S5 > A0 1 A 0 0 P A PR £ . L 2 A% A B P 28
A

FI% - BEANETEEEE 78 FRISAT ARSI IAY - (A R RIS B85
BB 2 KU FISORE  ORER 7 B8 FLIRE R E 70 %5 31 T R M

@ KR RPISEIAR 0 H 574~575 : BRITE - BEA 0 H 299~300 ©

@M AR B T (D) o LIMNEZE S WRHREF A AEFA it -

HE  MER BERESBREBEREEMHE > H 326 RHT 0 BEIE 0 H 303 sEindl 0 [HEES
ZAPEMGEFR] 0 H 112~113 ©

@ 2R art.22 (2) of the Rotterdam rules.
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31 (express reference ) A SLAT AR Z ISR T » WELHES 5] B IEHA 18 A0
Bl > A ETE AR AN+ (BT RAIAA B R S AL B RE P AR B >
i -

M~ BT WA EST] BEABAK

LU R E G 7R Bk 5T 8w e AR A E E538 7% (paper bill of lading ) £ ©
A ERFREEE RS - EEEEH LR R RLR - HHEHE CALHEE
H A #3877 M ARG E MR E FAZHEZGE - A EE /TG e 855
55 345 1T A0 Gl o 1 R 23 1 i MR A T (AR A o (DS 3 RE A Rl 5t L % Sl AR 1 1 88
FEE R IR L= 78 &7 (electronic bill of lading ) LUFRREMK AR E
IR MRK o

S iR rfE8FRiemPREYERHEMER A~ HI 8 EREBARA - 1m
% LLE T E ( electronic message) X EiEE AR AZH (electronic data
interchange : DEI) & &g A7 Ef AR EATEEE  (EFEMRE L EiliEE
A~ FEEA - ZE A BRATHEEE SNBSS ER - KBV EE R EALLTAE
A & A& i A BN > W p B A S T e FEE NEUE — R A - HURAR
A EEFFE > (FRERTPEY) AL > 2 1838 » WIS A IE = iE & AT

LEmpBzEA - ®

[ Y =i %E@?ﬁ%%ﬂﬁ’%ﬁiﬁk‘éﬁ%ﬁﬁﬁwW%?ﬁ@ﬂﬁ{ﬁﬁﬁiﬂﬁ’
WEE] [ HELLF R X2 XA R LLE EREHX{JCJ e A VRS <R T
ZZ > L) UNCITRAL ﬁ?”ﬂzﬁ?%ﬁﬁ%ﬁ{ﬁ%m 555 WEEVEHET : R &AM EER
HAE ARG € B EL ) - BFREE 6 ﬂ%éﬁ 1 FE— PR EREE
BiEmEAcE AN ETHEFFLULEFASEREC R EREFAEMEEZE
IS LU LU A8 5 A o O7F BRBS VI /A K 77 1 » 728 C8 B HI B 5 A P LI /K 38 R
THABRBRERESS @A - OEBRANEREHE - 5 COGSA 1992 TRBASUKRE T E

@M FEREFRERARE RIS 0 2 RRETT  IBRA 0 H 136 MRS - REE > [ETHER
FhBESIHCEE ] - MEET > 2 10 EHE 3 ] (2001 4 9 H) » H 16 5 Felix Sparka,
Jurisdiction and Arbitration Clauses in Maritime Documents, p. 56.

@  WEF - IBWEE 0 H 134~135 ¢

E@  “Information shall not be denied legal effect, validity or enforceability solely on the grounds that it is in the
form of a data message.” UNCITRAL Model Law on Electronic Commerce, article 5.

@ “Where the law requires information to be in writing, that requirement is met by a data message if the
information contained therein is accessible so as to be usable for subsequent reference.” UNCITRAL Model
Law on Electronic Commerce, article 6. (1).

HE  REBEEHAE 14 B 3 R HEFBF ENELAEUE TR BRI 8 fRiE—2H
i REERRKE S ARE  WREEHELGHE > FUEFRISNRERARERE - HETE
T B 5% B A v 3 BB B R 5800
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R BEEBAT COGSA HEMBAST » HIH 1999 4F COGSA FIZEIKBIEHF
NIRRT A3 DL i 38 S B AR AR R S 38 55 o O3 B v VA it M A S 7R
FEEF TR (BEFEEES 4 R 2 HAE : KENHERLEDRZE
MANF ] EREEE - ol A ERE - SHE ANFEE > JSLUE XX H
< o R R AR R < - VR EORE GRS [ELE R | B AR F&E
ERIFARE > I EIEXEEREAAZRZEE T - EBELEFARRANRZ - £ L
Firdt » FEBRLAS SLEEENR 0 S € R RS 7 B A il BT 38 7 ELR A (A < iR AT
B - HHS L BESBEZRE®E (CMI) 72 1990 FHlETE r#EEZF Al (Ml
Rules for Electronic Bills of Lading ) DUST#/E &5 A& 2 F| A& F#EE 77 < HHR R
e ®

B THE BT AR BN ER R AR o GEMNETFHEESTN
HZETARD - INEE MRS E BRI TR AR - LHFE riEE
75 LRI EBER B S B R S5 & k€T A - 2IReRT T > BRI
R AT B BLAR A IR M [ 2 5T - GBI o fEASR5 AERET A2 - AN 32 E &
BT S E AN EEK 2 MBI » B &R 2R 8 = NEAIRT]T < el
FfEm AT A o ARAEAH BRI AR - B E R A BB KA B d T LRSI E R ZH
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Abstract

Regarding the formality of arbitration clause on bills of lading, our
judiciary opinions are insistent upon the signature requirement of the
involving parties, which contradict not only the international conventions and
the Anglo-American legislations, but also our Arbitration Law. Under the
Arbitration Law, a bill of lading containing an arbitration clause that
constitutes consent to arbitration by exchange of letter or other
communications between parties if the rules for adhesive contract terms are
satisfied. Article 78 of the Maritime Commercial Law recognises the validity
of arbitration clause on bills of lading as it allows parties to re-negotiate the
seat and rules of arbitration thereof. With respect to the validity of
incorporation clause on bills of lading referring to charter parties, specific
reference to arbitration clauses is required as the Arbitration Law emphasises
on the consent to arbitration. Article 78 attempts to secure domestic
arbitration of maritime dispute so that domestic consignees are protected.
However, the actual wordings of the provision are contradictory. As the
Rotterdam Rules are recently enacted, amendment to the aforementioned
legislations may be reconsidered. If the goal of protecting domestic
consignees still takes priority, the UNCITRAL conventions must be

implemented into our legislation precisely so parties can deviated from the
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arbitration seat or procedural rules in the original arbitration clause in order

to protect domestic consignees.

Keywords: maritime arbitration, UNCITRAL, Hague-Visby Rules, Hamburg

Rules, Rotterdam Rules
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